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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 177
RIN 3206-Al70

Administrative Claims Under the
Federal Tort Claims Act

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations for administrative claims
filed under the Federal Tort Claims Act.
The final regulations will reflect the
changes for filing administrative claims
with OPM for the loss of or damage to
property, personal injury, or death
resulting from the negligent or wrongful
act or omission of its employees while
acting within the scope of their office or
employment.

EFFECTIVE DATE: August 21, 2000.

FOR FURTHER INFORMATION CONTACT:
James S. Green, Associate General
Counsel, or Gloria Clark, Paralegal
Specialist, Office of the General
Counsel, (202) 606—1700.

SUPPLEMENTARY INFORMATION: On June
22,1999, the Office of Personnel
Management (OPM) published proposed
regulations (64 FR 33326) on the Federal
Tort Claims Act. The Federal Tort
Claims Act provides that the United
States may be held liable for property
damage, personal injury, or death
caused by the negligent or wrongful act
or omission of its employees, while they
are acting within the scope of their
office or employment. The Federal Tort
Claims Act authorizes the head of each
Federal agency, or his or her designee,
the authority to consider, compromise,
and settle any claim for money damages
against the United States for injury to or
loss of property or personal injury or
death caused by the negligent or

wrongful act or omission of any
employee while acting within the scope
of their office or employment, under
circumstances where the United States,
if a private person, would be liable to
the claimant in accordance with the law
of the place where the act or omission
occurred.

The Department of Justice (DOJ)
administers the Federal Tort Claims Act
for the United States Government. The
DOJ has authorized each Federal agency
to issue regulations and establish
procedures for implementing the
Federal Tort Claims Act. The Director of
OPM has delegated the responsibility
for this function to the General Counsel
of OPM. However, any award,
compromise, or settlement in excess of
$25,000, can be effected only with the
prior written approval of the Attorney
General.

The final regulations on the Federal
Tort Claims Act have been updated and
revised in consistency with the DOJ
regulations at 28 CFR part 14. In
addition, the final regulations will
include revisions to reflect the changes
for filing administrative claims with
OPM and the delegation of authority for
this function within OPM by the
General Counsel.

During the comment period, OPM did
not receive any comments on the
proposed regulations.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
(including small businesses, small
organizational units, and small
governmental jurisdictions), since it
only applies to Federal employees and
agencies.

List of Subjects in 5 CFR Part 177
Claims.

Office of Personnel Management.
Janice R. Lachance,
Director.

Accordingly, OPM is revising Part 177
of title 5 of the Code of Federal
Regulations as follows:

PART 177—ADMINISTRATIVE CLAIMS
UNDER THE FEDERAL TORT CLAIMS
ACT

Sec.

177.101 Scope of regulations.

177.102 Administrative claim; when
presented; appropriate OPM office.

177.103 Administrative claim; who may
file.
177.104 Investigations.

177.105 Administrative claim; evidence
and information to be submitted.
177.106 Authority to adjust, determine,

compromise, and settle.
177.107 Limitations on authority.
177.108 Referral to Department of Justice.
177.109 Final denial of claim.
177.110 Action on approved claim.

Authority: 28 U.S.C. 2672; 28 CFR 14.11.

§177.101 Scope of regulations.

The regulations in this part apply
only to claims presented or filed with
the Office of Personnel Management
(OPM) under the Federal Tort Claims
Act, as amended, for money damages
against the United States for injury to or
loss of property or personal injury or
death caused by the negligent or
wrongful act or omission of an officer or
employee of OPM while acting within
the scope of his or her office or
employment.

§177.102 Administrative claim; when
presented; appropriate OPM office.

(a) For purposes of the provisions of
28 U.S.C. 2401(b), 2672, and 2675, a
claim is deemed to have been presented
when OPM receives from a claimant, his
or her authorized agent or legal
representative, an executed Standard
Form 95 (Claim for Damage, Injury or
Death), or other written notification of
an incident, accompanied by a claim for
money damages stating a sum certain (a
specific dollar amount) for injury to or
loss of property, personal injury, or
death alleged to have occurred as a
result of the incident.

(b) All claims filed under the Federal
Tort Claims Act as a result of the alleged
negligence or wrongdoing of OPM or its
employees will be mailed or delivered
to the Office of the General Counsel,
United States Office of Personnel
Management, 1900 E Street NW,
Washington, DC 20415-1300.

(c) A claim must be presented to the
Federal agency whose activities gave
rise to the claim. A claim that should
have been presented to OPM, but was
mistakenly addressed to or filed with
another Federal agency, is presented to
OPM, as required by 28 U.S.C. 2401(b),
as of the date the claim is received by
OPM. When a claim is mistakenly
presented to OPM, OPM will transfer
the claim to the appropriate Federal
agency, if ascertainable, and advise the
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claimant of the transfer, or return the
claim to the claimant.

(d) A claimant whose claim arises
from an incident involving OPM and
one or more other Federal agencies, will
identify each agency to which the claim
has been submitted at the time the claim
is presented to OPM. OPM will contact
all other affected Federal agencies in
order to designate the single agency that
will investigate and decide the merits of
the claim. In the event a designation
cannot be agreed upon by the affected
agencies, the Department of Justice will
be consulted and will designate an
agency to investigate and determine the
merits of the claim. The designated
agency will notify the claimant that all
future correspondence concerning the
claim must be directed to that Federal
agency. All involved Federal agencies
may agree to conduct their own
administrative reviews and to
coordinate the results, or to have the
investigation conducted by the
designated Federal agency. But, in
either event, the designated agency will
be responsible for the final
determination of the claim.

(e) A claim presented in compliance
with paragraph (a) of this section may
be amended by the claimant at any time
prior to final agency action or prior to
the exercise of the claimant’s option
under 28 U.S.C. 2675(a). Amendments
must be in writing and signed by the
claimant or his or her authorized agent
or legal representative. Upon timely
filing of an amendment to a pending
claim, OPM will have 6 months in
which to make a final disposition of the
claim as amended and claimant’s option
under 28 U.S.C. 2675 (a) will not accrue
until 6 months after the filing of an
amendment.

§177.103 Administrative claim; who may
file.

(a) A claim for injury to or loss of
property may be presented by the owner
of the property, his or her authorized
agent or legal representative.

(b) A claim for personal injury may be
presented by the injured person, his or
her authorized agent or legal
representative.

(c) A claim based on death may be
presented by the executor or
administrator of the decedent’s estate or
by any other person legally entitled to
assert a claim under the applicable State
law.

(d) A claim for loss totally
compensated by an insurer with the
rights to subrogate may be presented by
the insurer. A claim for loss partially
compensated by an insurer with the
rights to subrogate may be presented by
the insurer or the insured individually,

as their respective interests appear, or
jointly. When an insurer presents a
claim asserting the rights to subrogate,
he or she will present with the claim
appropriate evidence that he or she has
the rights to subrogate.

(e) A claim presented by an agent or
legal representative must be presented
in the name of the claimant, be signed
by the agent or legal representative,
show the title or legal capacity of the
person signing, and be accompanied by
evidence of his or her authority to
present a claim on behalf of the
claimant as agent, executor,
administrator, parent, guardian, or other
representative.

§177.104 Investigations.

OPM may investigate, or may request
any other Federal agency to investigate,
a claim filed under this part.

§177.105 Administrative claim; evidence
and information to be submitted.

(a) Death. In support of a claim based
on death, the claimant may be required
to submit the following evidence or
information:

(1) An authenticated death certificate
or other competent evidence showing
cause of death, date of death, and age of
the decedent.

(2) Decedent’s employment or
occupation at time of death, including
his or her monthly or yearly salary or
earnings (if any), and the duration of his
or her last employment or occupation.

(3) Full names, addresses, birth date,
kinship, and marital status of the
decedent’s survivors, including
identification of those survivors who
were dependent for support from the
decedent at the time of death.

(4) Degree of support afforded by the
decedent to each survivor dependent on
him or her for support at the time of
death.

(5) Decedent’s general physical and
mental condition before death.

(6) Itemized bills for medical and
burial expenses incurred by reason of
the incident causing death, or itemized
receipts of payment for such expenses.

(7) If damages for pain and suffering
before death are claimed, a physician’s
detailed statement specifying the
injuries suffered, duration of pain and
suffering, any drugs administered for
pain, and the decedent’s physical
condition in the interval between
injuries and death.

(8) Any other evidence or information
which may have a bearing on either the
responsibility of the United States for
the death or the amount of damages
claimed.

(b) Personal injury. In support of a
claim for personal injury, including

pain and suffering, the claimant may be
required to submit the following
evidence or information:

(1) A written report by the attending
physician or dentist setting forth the
nature and extent of the injury, nature
and extent of treatment, any degree of
temporary or permanent disability, the
prognosis, period of hospitalization, and
any diminished earning capacity. In
addition, the claimant may be required
to submit to a physical or mental
examination by a physician employed
by OPM or another Federal agency. On
written request, OPM will make
available to the claimant a copy of the
report of the examining physician
employed by the United States,
provided the claimant has furnished
OPM with the report referred to in the
first sentence of this subparagraph. In
addition, the claimant must have made
or agrees to make available to OPM all
other physician’s reports previously or
thereafter made of the physical or
mental condition that is the subject
matter of his or her claim.

(2) Ttemized bills for medical, dental,
and hospital expenses incurred, or
itemized receipts of payment for such
expenses.

(3) If the prognosis reveals the
necessity for future treatment, a
statement of expected expenses for such
treatment.

(4) If a claim is made for loss of time
from employment, a written statement
from his or her employer showing actual
time lost from employment, whether he
or she is a full-or part-time employee,
and wages or salary actually lost.

(5) If a claim is made for loss of
income and the claimant is self-
employed, documentary evidence
showing the amount of earnings actually
lost.

(6) Any other evidence or information
which may have a bearing on either the
responsibility of the United States for
the personal injury or the damages
claimed.

(c) Property damage. In support of a
claim for injury to or loss of property,
real or personal, the claimant may be
required to submit the following
evidence or information:

(1) Proof of ownership of the property.

(2) A detailed statement of the amount
claimed with respect to each item of
property.

(3) An itemized receipt of payment for
necessary repairs or itemized written
estimates of the cost of such repairs.

(4) A statement listing date of
purchase, purchase price, and salvage
value, where repair is economical.

(5) Any other evidence or information
which may have a bearing on either the
responsibility of the United States for
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the injury to or loss of property or the
damages claimed.

§177.106 Authority to adjust, determine,
compromise, and settle.

(a) The General Counsel of OPM, or
his or her designee, is delegated
authority to consider, ascertain, adjust,
determine, compromise, and settle
claims under the provisions of 28 U.S.C.
2672, and this part. The General
Counsel, in his or her discretion, has the
authority to further delegate the
responsibility for adjudicating,
considering, adjusting, compromising,
and settling any claim submitted under
the provisions of 28 U.S.C. 2672, and
this part, that is based on the alleged
negligence or wrongful act or omission
of an OPM employee, with the
exception of claims involving personal
injury. All claims involving personal
injury will be adjudicated, considered,
adjusted, compromised and settled by
the Office of the General Counsel.

§177.107 Limitations on authority.

(a) An award, compromise, or
settlement of a claim under 28 U.S.C.
2672, and this part, in excess of $25,000
can be effected only with the prior
written approval of the Attorney
General or his or her designee. For
purposes of this paragraph, a principal
claim and any derivative or subrogated
claim will be treated as a single claim.

(b) An administrative claim may be
adjusted, determined, compromised, or
settled under this part, only after
consultation with the Department of
Justice when, in the opinion of the
General Counsel of OPM, or his or her
designee:

(1) A new precedent or a new point
of law is involved; or

(2) A question of policy is or may be
involved; or

(3) The United States is or may be
entitled to indemnity or contribution
from a third party and OPM is unable
to adjust the third party claim; or

(4) The compromise of a particular
claim, as a practical matter, will or may
control the disposition of a related claim
in which the amount to be paid may
exceed $25,000.

(c) An administrative claim may be
adjusted, determined, compromised, or
settled under 28 U.S.C. 2672, and this
part, only after consultation with the
Department of Justice when, OPM is
informed or is otherwise aware that the
United States or an employee, agent, or
cost-type contractor of the United States
is involved in litigation based on a
claim arising out of the same incident or
transaction.

§177.108 Referral to Department of
Justice.

When Department of Justice approval
or consultation is required, or the advice
of the Department of Justice is otherwise
to be requested, under §177.107, the
written referral or request will be
transmitted to the Department of Justice
by the General Counsel of OPM or his
or her designee.

§177.109 Final denial of claim.

Final denial of an administrative
claim must be in writing and sent to the
claimant, his or her attorney, or legal
representative by certified or registered
mail. The notification of final denial
may include a statement of the reasons
for the denial. But, it must include a
statement that, if the claimant is
dissatisfied with the OPM action, he or
she may file suit in an appropriate
United States district court not later
than 6 months after the date of mailing
of the notification.

§177.110 Action on approved claim.

(a) Payment of a claim approved
under this part is contingent on
claimant’s execution of a Standard Form
95 (Claim for Damage, Injury or Death);
a claims settlement agreement; and a
Standard Form 1145 (Voucher for
Payment), as appropriate. When a
claimant is represented by an attorney,
the Voucher for Payment will designate
both the claimant and his or her
attorney as payees, and the check will
be delivered to the attorney, whose
address is to appear on the Voucher for
Payment.

(b) Acceptance by the claimant, his or
her agent, or legal representative, of an
award, compromise, or settlement made
under 28 U.S.C. 2672 or 28 U.S.C. 2677
is final and conclusive on the claimant,
his or her agent or legal representative,
and any other person on whose behalf
or for whose benefit the claim has been
presented, and constitutes a complete
release of any claim against the United
States and against any employee of the
Federal Government whose act or
omission gave rise to the claim, by
reason of the same subject matter.

[FR Doc. 00-18344 Filed 7—19-00; 8:45 am)]
BILLING CODE 6325-01-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 130

[Docket No. 98-045-3]

Veterinary Services User Fees; Pet
Food Facility Inspection and Approval
Fees; Correction

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule; correction.

SUMMARY: We are correcting an error in
the rule portion of a final rule
concerning user fees for the inspection
and approval of pet food manufacturing,
rendering, blending, digest, and
spraying and drying facilities. The rule
replaced hourly rate user fees for those
services with flat rate user fees. The
final rule was published in the Federal
Register on June 20, 2000 (65 FR 38179-
38182, Docket No. 98—-045-2), and is
effective on July 20, 2000.

EFFECTIVE DATE: July 20, 2000.

FOR FURTHER INFORMATION CONTACT: Ms.
Donna Ford, Section Head, Financial
Systems and Services Branch, Budget
and Accounting Service Enhancement
Unit, MRPBS, APHIS, 4700 River Road
Unit 54, Riverdale, MD 20737-1232;
(301) 734-8351.

SUPPLEMENTARY INFORMATION: On June
20, 2000, we published in the Federal
Register a final rule that amended the
user fee regulations to replace the
hourly rate user fees for the inspection
and approval of pet food manufacturing,
rendering, blending, digest, and
spraying and drying facilities with flat
rate user fees that would cover the cost
of all inspections required for annual
approval.

In the rule portion of the final rule,
the flat rate user fee for the renewal of
approval of pet food spraying and
drying facilities was listed as $162.00
for all inspections required during the
year. As explained in the
SUPPLEMENTARY INFORMATION section of
the final rule, the correct flat rate user
fee for this service is $162.50. This
document corrects that error.

In Docket No. 98-045-2, published on
June 20, 2000 (65 FR 38179-38182),
make the following correction: On page
38181, in §130.11, in the table, under
the column User Fee, correct “$162.00”
toread “$162.50”.
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Done in Washington, DG, this 14th day of
July 2000.

Craig A. Reed,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 00-18366 Filed 7—19-00; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Part 590

[Docket No. 99-012F]

RIN 0583-AC71

Fee Increase for Egg Products
Inspection—Year 2000

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is increasing
the fees that it charges egg product
plants for providing overtime and
holiday inspection services. These fee
increases reflect the total cost of
inspection, including the national and
locality pay raise for Federal employees,
inflation, applicable overhead costs, and
other inspection costs.

EFFECTIVE DATE: July 30, 2000.

FOR FURTHER INFORMATION CONTACT: For
information concerning policy issues,
contact Daniel Engeljohn, Ph.D.,
Director, Regulations Development and
Analysis Division, Office of Policy,
Program Development, and Evaluation,
FSIS, U.S. Department of Agriculture,
Room 112, Cotton Annex, 300 12th
Street, SW., Washington, DC 20250,
(202) 720-5627, fax number (202) 690—
0486.

For information concerning fee
development, contact Michael B.
Zimmerer, Director, Financial
Management Division, Office of
Management, FSIS, U.S. Department of
Agriculture, Room 2130-S, 1400
Independence Avenue, SW.,
Washington, DC 20250, (202) 720—-3552.

SUPPLEMENTARY INFORMATION:

Background

The Egg Products Inspection Act
(EPTIA) (21 U.S.C. 1031, et seq.) provides
for the inspection of egg products by
Federal inspectors at official plants.
Federal inspection protects the health
and welfare of consumers by ensuring
that egg products are wholesome, not
adulterated, and properly labeled and
packaged.

The Agricultural Marketing Service
(AMS) was responsible for

administering the EPIA from its
enactment in 1970 until 1995. At that
time, the Federal Crop Insurance Reform
and Department of Agriculture
Reorganization Act of 1994 (Pub. L.
103-354; 7 U.S.C. 6981) delegated food
safety responsibilities to the Under
Secretary of Agriculture for Food Safety.
The Department subsequently revised
its regulations to transfer egg product
inspection functions under the EPIA to
FSIS. AMS retained only those
functions related to their shell egg
surveillance program. The regulations
governing the inspection of eggs and egg
products (9 CFR Part 590) were
transferred to Part 9 of the Code of
Federal Regulations on December 31,
1998 (63 FR 72352).

FSIS bears the cost of mandatory
inspection. However, the EPIA specifies
that plants pay for overtime and holiday
inspection services (21 U.S.C. 1053).
There has not been a change in overtime
and holiday fees for egg products
inspection services since the transfer of
program functions from AMS to FSIS in
May 1995. AMS established and
implemented the current fees in
November 1994. These fees reflect only
the direct costs of inspection at that
time and are insufficient to recover
FSIS’s current costs for delivery of
inspection service.

In order to recover the full cost of
inspection, FSIS is increasing its rates to
charge overtime and holiday fees for egg
products inspection services that are the
same as overtime and holiday fees for
meat and poultry inspection. The
Agency is making the fees for meat,
poultry, and egg inspection services the
same because these services are
indistinguishable from a cost
standpoint. Although these fee increases
are large, they reflect the total cost of
inspection, including national and
locality pay raises for Federal
employees, inflation, applicable
overhead costs, and other inspection
costs. The current and new FSIS
overtime and holiday inspection
services fees for egg products plants are
reported in Table 1.

TABLE 1.—CURRENT AND NEW FEES

FOR OVERTIME AND HOLIDAY IN-

SPECTION SERVICES FOR EGG

PRODUCTS PLANTS

Service ($/hr.) Current New

Overtime Inspection

Services ......cccovenn. 26.16 39.76
Holiday Inspection Serv-

ICES vviriieieeeiee e 17.44 39.76

Table 2 shows salary, overhead, and
other inspection costs for Fiscal Year

(FY) 1998, and the projected added
inflation and Federal pay increases for
FY 1999 and FY 2000 used to obtain the
total amount from which the new rates
are derived. These costs are the total
costs for meat, poultry, and egg products
inspection services. Overhead costs are
the indirect costs for administration and
management associated with providing
inspection services. Other inspection
costs include direct costs for travel and
laboratory support costs associated with
inspection services.

TABLE 2.—COMPONENTS OF FEE IN-

CREASE—AGENCY TOTAL INSPEC-

TION COSTS

Component $Thousand Percent
Direct Salaries 57,242 56.86
Inflation and

Pay Increase 7,951 7.90
Overhead ........ 22,197 22.05
Other Inspec-

tion Costs

(Travel and

Laboratory

Support) ...... 13,282 13.19

Total ......... 100,672 100

Beginning with the Federal fiscal year
2001, FSIS intends to annually review
its fees for overtime and holiday egg
products inspection services, as well as
fees for meat and poultry inspection
services, to allow for necessary
adjustments on a fiscal year basis. The
fiscal year approach is an accepted
accounting principle that will facilitate
more consistent and timely proposals to
adjust both fees and assist the Agency
and affected industry in planning for
these fee adjustments. The Agency
intends to explore the possibility of
publishing a three to five year plan of
fee rate adjustments based on estimates
of cost escalation.

FSIS loses from $80,000 to $100,000
in revenue for every two-week period
that the final rule is delayed in being
published. To recover the increased
costs in an expeditious manner, the
Administrator has determined that these
amendments should be effective less
than 30 days after publication in the
Federal Register. Therefore, the
increases in fees will be effective July
30, 2000.

Proposed Rule and Comments

On March 3, 2000, FSIS published a
proposed rule (65 FR 11486) to increase
the fees that it charges egg products
plants for providing overtime and
holiday inspection services. FSIS
initially provided 60 days for public
comment, ending on May 2, 2000. In
response to a request for more time to



Federal Register/Vol.

65, No. 140/ Thursday, July 20, 2000/Rules and Regulations

44949

comment to allow for the development
of supporting data related to the impact
of the proposed rule, FSIS extended the
comment period for 30 days, until June
1, 2000. The Agency received no
additional comments during the
extended comment period.

The Agency received two comments
from industry organizations opposing
the increase in fees. The Agency
addresses their specific objections.

Comment: Commenters opposed the
increase in fees because it is a
significant increase.

Response: The Agency agrees that the
increase in overtime and holiday
inspection fees for egg products
inspection services is significant.
However, as the Agency stated in the
proposed rule, the Agency has not
increased these fees for several years
despite the escalation of the cost of
performing inspection. FSIS is required
to recover the full costs of overtime and
holiday inspection services.

Comment: A commenter stated that
the increase in fees would seriously
damage the profitability of most egg
processing firms operating on a
contractual basis of sales with its
customers for FY 2000.

Response: The commenter included
no data to characterize the extent of the
perceived impact. The increase in fees
provided for by this final rule will not
be effective until late in FY 2000.
Therefore, any impact on the
profitability of egg processing firms
operating on a contractual basis of sales
with its customers for FY 2000 should
be minimized. Regardless, as was
mentioned earlier, FSIS is required to
recover the full costs of overtime and
holiday inspection services.

Comment: One commenter asserted
that nearly half of the fee is
administrative expense, which, the
commenter stated, is an unacceptable
Federal administrative inefficiency.

Response: “Overhead” accounts for
22.05% of the cost of the fees and the
“Other Inspection Costs” category
makes up 13.19% of the cost of the fees.
“Other Inspection Costs” include
expenditures for travel and laboratory
support, both of which are a necessary
expense for inspection services.

Comment: A commenter disagreed
with the Agency’s assessment that the
fee increases will amount to a $0.0003
increase in cost per pound of product.
The commenter calculated that costs per
pound will be 33% greater than the
Agency estimated.

Response: Since the commenter did
not submit any data to verify or support
its claim, the Agency has no reason to
change its original estimate.

Comment: One commenter
recommended phasing in the fee
increases over a period of a minimum of
three to five years.

Response: FSIS cannot phase-in the
cost increase because it is obliged by
law to recover the full cost of providing
overtime and holiday inspection
services. The Agency currently charges
meat and poultry establishments the
same fees for overtime and holiday
inspection services that are being
required for egg products plants by this
rule. The Agency derived its new fee by
considering costs for meat, poultry, and
egg products inspection services.

Comment: A commenter stated that
the yearly increase of costs of $13,700
per firm, “would be devastating to many
small, family-owned poultry
operations.”

Response: FSIS had estimated in the
proposed rule that the proposed
overtime and holiday inspection
services fee increases would result in an
increase in costs per firm of $13,700 for
FY 2000. The $13,700 figure is an
average cost estimate. As mentioned
later in the preamble, small plants in the
egg products industry will not be
affected adversely by the fee increases
because these increases represent only a
small increase in the costs currently
borne by those plants that elect to use
overtime and holiday services. Some
firms may not avail themselves of
overtime or holiday inspection services
or use them only a very limited basis.
Therefore, their additional expenses
would be negligible.

Summary of the Final Rule

FSIS is amending § 590.126 of 9 CFR
to increase the fee for providing
overtime inspection services from
$26.16 per hour per program employee
to $39.76 per hour per program
employee. For holiday services, FSIS is
amending § 590.128(a) to increase the
fee from $17.44 per hour per program
employee to $39.76 per hour per
program employee.

The Agricultural Marketing Act of
1946, as amended, provides the
authority for collection of fees
approximately equal to the cost of
voluntary egg grading programs. AMS
retains the responsibility of changing
the fees set out in the regulations
governing the grading of eggs (7 CFR
part 55). FSIS is amending 9 CFR
590.130 to delete the reference to
regulations governing the collection of
fees associated with the voluntary
grading of eggs.

Executive Order 12866 and Regulatory
Flexibility Act

Because this final rule has been
determined to be not significant, the
Office of Management and Budget
(OMB) did not review it under
Executive Order 12866.

The Administrator, FSIS, has
determined that this action will not
have a significant economic impact, as
defined by the Regulatory Flexibility
Act (5 U.S.C. 601), on a substantial
number of small entities. There are 73
egg products firms, and all but 5 would
be classified as small on the basis of the
Small Business Administration size
definitions (having under 100
employees in a stand-alone
establishment or under 500 employees
in an in-line establishment).

Small plants in the egg products
industry will not be affected adversely
by the fee increases provided for
because these increases reflect only a
small increase in the costs currently
borne by those entities that elect to use
overtime and holiday inspection
services. These holiday and overtime
inspection services are generally sought
by plants with larger production
volume, greater complexity and
diversity in the products they produce,
and the need for on time delivery of
large volumes of product by their
clients—generally large commercial or
institutional establishments. Plants with
smaller production are unlikely to use a
significant amount of overtime and
holiday inspection services. Plants
seeking FSIS services are likely to have
calculated that the incremental costs of
overtime and holiday inspection
services would be less than the
incremental expected benefits of
additional revenues they would realize
from additional production.

Economic Effects

Under the new fees, the Agency
would expect to collect nearly $2.5
million in revenues in a year, compared
to the $1.5 million under current fees.
The total volume of U.S. egg product
production in 1998 was 3.2 billion
pounds. The increase in cost per pound
of product associated with the overtime
and holiday fee increase is $0.0003.
Even in a competitive industry like egg
products, this amount of increase in
annual production costs, if firms choose
to use the service, would have an
insignificant impact on profits and
prices. The increase in costs per firm
would be about $13,700. On average,
this would not be a significant increase
in annual production costs given the
volume of production. Egg product
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firms produce an average of 44.3 million
pounds of product annually.

TABLE 3.—REVENUES FOR INSPECTION
SERVICES
[In thousands]

Current Proposed

$2,460

The industry is also likely to pass
through a significant portion of the fee
increase to consumers because of the
inelastic nature of the demand curve
facing these firms. Research has shown
that consumers are unlikely to
significantly reduce demand for meat
and poultry products, including egg
products, when prices increase. Huang
estimates that demand would fall by .36
percent for a one percent increase in
price (Huang, Kao S., A Complete
System of U.S. Demand for Food.
USDA/ERS Technical Bulletin No. 1821,
1993, p.24). Because of this inelastic
nature of demand and the competitive
nature of the industry, individual firms
are not likely to experience any change
in market share due to an increase in
inspection fees.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
State and local laws and regulations that
are inconsistent with this rule; (2) has
no retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule. However, the
administrative procedures specified in 9
CFR 590.320 through 590.370 must be
exhausted prior to any judicial
challenge of the application of the
provisions of this proposed rule, if the
challenge involves any decision of an
FSIS employee relating to inspection
services provided under the EPIA.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
better ensure that minorities, women,
and persons with disabilities are aware
of this proposed rule, FSIS will
announce and provide copies of this
Federal Register publication in the FSIS
Constituent Update. FSIS provides a
weekly FSIS Constituent Update via fax
to over 300 organizations and
individuals. In addition, the update is
available on line through the FSIS web
page located at http://
www.fsis.usda.gov. The update is used
to provide information regarding FSIS
policies, procedures, regulations,

Federal Register notices, FSIS public
meetings, recalls, and any other types of
information that could affect or would
be of interest to our constituents/
stakeholders. The constituent fax list
consists of industry, trade, and farm
groups, consumer interest groups, allied
health professionals, scientific
professionals, and other individuals that
have requested to be included. Through
these various channels, FSIS is able to
provide information to a much broader,
more diverse audience than would be
otherwise possible. For more
information or to be added to the
constituent fax list, fax your request to
the Congressional and Public Affairs
Office, at (202) 720-5704.

List of Subjects in 9 CFR Part 590

Eggs and egg products, Exports, Food
labeling, Imports.

For the reasons stated in the
preamble, 9 CFR part 590 is amended as
follows:

PART 590—INSPECTION OF EGGS
AND EGG PRODUCTS (EGG
PRODUCTS INSPECTION ACT)

1. The authority citation for part 590
continues to read as follows:

Authority: 21 U.S.C. 1031-1056.

2. Sections 590.126 and 590.128(a) are
revised to read as follows:

§590.126 Overtime inspection service.

When operations in an official plant
require the services of inspection
personnel beyond their regularly
assigned tour of duty on any day or on
a day outside the established schedule,
such services are considered as overtime
work. The official plant must give
reasonable advance notice to the
inspector of any overtime service
necessary and must pay the Agency for
such overtime at an hourly rate of
$39.76.

§590.128 Holiday inspection service.

(a) When an official plant requires
inspection service on a holiday or a day
designated in lieu of a holiday, such
service is considered holiday work. The
official plant must, in advance of such
holiday work, request the inspector in
charge to furnish inspection service
during such period and must pay the
Agency for such holiday work at an
hourly rate of $39.76.

* * * * *

§590.130

3. Section 590.130 is amended by
removing the last sentence of the
section.

[Amended]

Done in Washington, DG, on: July 13, 2000.
Thomas J. Billy,
Administrator.
[FR Doc. 00-18254 Filed 7—19-00; 8:45 am]
BILLING CODE 3410-DM-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 700 and 702

Prompt Corrective Action; Risk-Based
Net Worth Requirement

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Final rule.

SUMMARY: In 1998, the Federal Credit
Union Act was amended to require
NCUA to adopt a system of prompt
corrective action for federally-insured
credit unions. As a separate component
of that system, NCUA is required to
define credit unions that are “complex”
by reason of their portfolio of assets and
liabilities and to develop a risk-based
net worth requirement to apply to such
credit unions in the “well capitalized”
or “adequately capitalized” statutory
net worth categories. The NCUA Board
issued a proposed rule consisting of a
three-step process for defining a
“complex” credit union and for
determining its risk-based net worth
requirement under either of two
methods. As revised to reflect public
comments and to incorporate other
improvements, the final rule narrows
the definition of “complex” by
minimum asset size and minimum risk-
based net worth requirement; modifies
the composition of certain risk
portfolios; adjusts certain corresponding
thresholds and risk weightings; and
adds a risk mitigation credit.

DATES: Effective January 1, 2001.

FOR FURTHER INFORMATION CONTACT:
Technical: Herbert S. Yolles, Deputy
Director, Office of Examination and
Insurance, telephone 703/518-6360;
Legal: Steven W. Widerman, Trial
Attorney, Office of General Counsel,
telephone 703/518-6557, at National
Credit Union Administration, 1775
Duke Street, Alexandria, VA 22314—
3428.

SUPPLEMENTARY INFORMATION:
A. Background

1. The Credit Union Membership Access
Act

On August 7, 1998, Congress enacted
the Credit Union Membership Access
Act, Pub. L. No. 105-219, 112 Stat. 913
(1998). Section 301 of the statute added
a new section 216 to the Federal Credit
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Union Act, 12 U.S.C. 1790d (hereinafter
referred to as “CUMAA” or “the
statute”” and cited as “§ 1790d”’). Section
1790d requires the NCUA Board to
adopt by regulation a system of “prompt
corrective action” (“PCA”) to
commence when a federally-insured
“natural person” credit union becomes
undercapitalized. The statute designated
three principal components of PCA: (1)
a framework of mandatory actions
prescribed by statute, § 1790d(c), (e), (f)
and (g), and discretionary actions
developed by NCUA, which are indexed
to five statutory net worth categories
and their corresponding net worth
ratios, § 1790d(c); (2) an alternative
system of PCA to be developed by
NCUA for credit unions that CUMAA
defines as ‘“‘new,” § 1790d(a)(2); and (3)
a risk-based net worth ratio to apply to
credit unions that NCUA defines as
“complex.” §1790d(d). The third
component alone is the subject of this
final rule.

2. New Part 702—Prompt Corrective
Action

Following the statutory mandate, the
NCUA Board adopted as a final rule
(“part 702”’) a comprehensive system of
PCA consisting of a framework of
mandatory and discretionary
supervisory actions and an alternative
system of PCA to apply to “new” credit
unions. 12 C.F.R. 702 et seq. (2000); 65
FR 8560 (February 18, 2000).1 For credit
unions that do not meet the statutory
definition of a “new’’ credit union, part
702 establishes a framework of
mandatory and discretionary
supervisory actions, indexed to the five
net worth categories, and implements
statutory conditions triggering
conservatorship and liquidation. 12
C.F.R. 702.201—702.206. For credit
unions that CUMAA defines as “new”—
those having been in operation less than
ten years and having $10 million or less
in assets, § 1790d(o)(4)—part 702
establishes a similarly-structured
alternative system of PCA that
recognizes that “new” credit unions
initially have no net worth, need
reasonable time to accumulate net
worth, and must have incentives to
ultimately become “adequately
capitalized.” § 1790d(b)(2)(B). Under
part 702, the net worth ratio and
category of a credit union, whether
“new” or not, are determined quarterly.
12 C.F.R. 702.101(a)(1), 702.302(a).

1Except for sections 702.103 through 702.108,
which are the subject of this final rule, new part 702
takes effect August 7, 2000, and will first apply on
the basis of data in the Call Report due to be filed
January 22, 2001, reflecting activity in the fourth
quarter of 2000.

In addition to the substantive
components of PCA, an independent
appeal process is available to affected
credit unions and officials to appeal
decisions by NCUA staff imposing
certain discretionary supervisory
actions, and decisions by the NCUA
Board reclassifying a credit union to a
lower net worth category on safety and
soundness grounds. 12 C.F.R. 747.2001
et seq. (2000). Part 702 also prescribes
reserving and dividend payment
requirements to conform to CUMAA’s
earnings retention requirement.
§1790d(e); 12 C.F.R. 702.401 et seq.

3. Risk-Based Net Worth Requirement

Independently of the general system
of PCA in part 702, CUMAA requires
NCUA to develop a definition of a
“complex” credit union based on the
risk level of a credit union’s portfolio of
assets and liabilities, § 1790d(d)(1), and
to formulate a risk-based net worth
(“RBNW”) requirement to apply to
credit unions meeting that definition.
The RBNW requirement must “‘take
account of any material risks against
which the net worth ratio required for
an insured credit union to be adequately
capitalized [6 percent] may not provide
adequate protection.” § 1790d(d)(2).
NCUA was encouraged to, “for example,
consider whether the 6 percent
requirement provides adequate
protection against interest-rate risk and
other market risks, credit risk, and the
risks posed by contingent liabilities, as
well as other relevant risks. The design
of the [RBNW] requirement should
reflect a reasoned judgment about the
actual risks involved.” S. Rep. No. 193,
105th Cong., 2d Sess. 13 (1998) (S.
Rep.).

These specifications reflect the
Department of the Treasury’s
recommendation to Congress to require
NCUA to develop a supplemental
RBNW requirement ““for larger, more
complex credit unions * * * to take
account of risks * * * that may exist
only for a small subset of credit
unions.” U.S. Dept. of Treasury, Credit
Unions (1997) at 71.

CUMAA demands that a credit union
that meets the definition of “complex,”
and whose net worth ratio initially
places it in either of the ‘“‘adequately
capitalized” or “well capitalized” net
worth categories, must satisfy a separate
RBNW requirement, which may exceed
the minimum net worth ratio
corresponding to its initial category (6
percent and 7 percent, respectively), in
order to remain classified in that
category.2 § 1790d(c)(1)(A)(ii) and

2The RBNW requirement also indirectly impacts

credit unions in the ‘“undercapitalized” and lower

(c)(1)(B)(ii). A “well capitalized” or
“adequately capitalized” credit union
that fails to meet its RBNW requirement
is classified by statute in the
“undercapitalized” net worth category,
and will be subject to the mandatory
and discretionary supervisory actions
applicable to that category.

§ 1790d(c)(1)(c)(ii).

CUMAA set August 7, 2000, as the
deadline for issuing the final rule, and
January 1, 2001, as its effective date.
CUMAA §301(d)(2)(B) and (e)(2).
Accordingly, the RBNW requirement for
credit unions meeting the definition of
“complex” will first apply on the basis
of data in the Call Report due to be filed
by quarterly filers on April 23, 2001,
reflecting activity in the first quarter of
2001.

4. Rulemaking Process

As directed by CUMAA, NCUA
commenced rulemaking by issuing an
Advance Notice of Proposed
Rulemaking (“ANPR”) which, among
other things, both suggested and invited
proposed concepts for an RBNW
requirement and criteria for defining
“complex.” CUMAA §301(d)(2)(A). 63
FR 57938 (October 29, 1998). By the
comment deadline of January 27, 1999,
NCUA received 34 comment letters from
32 commenters, the majority of which
addressed the RBNW requirement.

On February 3, 2000, NCUA issued a
proposed rule establishing a three-step
process. 65 FR 8597 (February 18, 2000).
The first step determined whether a
credit union meets the definition of
“complex.” The second step relied on
Call Report data to determine a credit
union’s RBNW requirement. The final
step permitted a credit union to
substitute certain alternative
calculations that may reduce its RBNW
requirement. The proposed rule
discussed and reflected comments that
NCUA had received in response to the
ANPR. 65 FR at 8598—-8599.

By the close of the comment period
for the proposed rule, April 18, 2000,
NCUA received 119 letters submitted by
113 public commenters (a few of whom
submitted more than one comment).
Comments were received from 42

net worth categories, which are required to operate
under an approved net worth restoration plan. The
plan must provide the means and a timetable to
reach the “adequately capitalized” category.
§1790d(f)(5); 12 CFR 702.206(c). However, for
“complex” credit unions in the “undercapitalized”
or lower net worth categories, the minimum net
worth ratio “gate” to that category will be 6 percent
or the credit union’s RBNW requirement, if higher
than 6 percent. In that event, a complex credit
union’s net worth restoration plan will have to
prescribe the steps a credit union will take to reach
a higher net worth ratio “‘gate” to that category. See
12 CFR 702.206(c)(1)({)(A).
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federal credit unions, 26 state credit
unions, 4 corporate credit unions, 21
state credit union leagues, 4 individuals
serving as credit union directors, 4
credit union industry trade associations,
an association of state credit union
supervisors, 2 state financial institution
regulators, and a bank which co-
sponsors a collective investment fund
for credit unions. In addition, comments
were received from 2 consultants, 2
accounting firms, and 3 securities
dealers and/or advisors, each of which
serves credit union clients. A banking
industry trade association also
commented on the proposed rule.

A preponderance of commenters
advocated a minimum asset size as a
criterion for defining “‘complex,” and
criticized labeling a credit union
“complex” when its RBNW requirement
is 6 percent or less. For the various risk
portfolios, commenters generally
suggested upward adjustments to the
threshold levels and downward
adjustments to the corresponding risk
weightings; however, most provided no
justification or empirical evidence to
support the suggested adjustment. The
unsupported comments are noted but
not discussed in the preamble.? The
handful of comments urging NCUA to
abandon or ignore the purpose and
criteria that Congress expressly
prescribed for the RBNW requirement,
and which NCUA lacks discretion to
modify, are neither noted nor discussed
in the preamble.4 All other comments
are analyzed generally in section C.
below, except for the single banking
industry trade association comment,
which is addressed separately in section
D.2. below.

B. Principal Differences Between
Proposed Rule and Final Rule

As revised to incorporate public
comments and improvements initiated
by NCUA staff, the final rule differs
from the proposed rule in the following
principal respects:

1. Applicability of RBNW
requirement. The proposed rule featured
a “four-trigger” test defining the term

3 For this reason, references to the total number
of comments received on a topic may not equal the
number of comments specifically discussed in the
preamble. In addition, nearly all comment letters
contained multiple comments addressing various
provisions of the proposed rule.

4For example, such comments advocated
exempting from the RBNW requirement credit
unions having a CAMEL “1”" or “2” rating; urged
NCUA to prescribe a 5 percent net worth ratio to
be “well capitalized,” as bank regulators do, even
though CUMAA mandates a 7 percent minimum net
worth for that category, § 1790d(c)(1)(A); proposed
limiting the RBNW requirement to off-balance sheet
items; and urged approval of State rules allowing
federally-insured, State chartered credit unions to
grant member business loans to non-members.

“complex” according to whether any
one of four risk portfolios is exceeded
by a corresponding threshold percentage
of total assets. The final rule abandons
that test in favor of a simple standard of
applicability—an RBNW requirement is
applicable, and must be met, only if a
credit union’s total assets exceed $10
million and its RBNW requirement
exceeds 6 percent. § 702.103.

2. Classification and weighting of
“Investments” by weighted-average life.
For purposes of defining “complex’”” and
for calculating a credit union’s RBNW
requirement, the proposed rule
generally identified an investment as
long-term if its weighted-average life or
next rate adjustment period was greater
than three years. The final rule expands
the proposed ‘“Long-term investments”
risk portfolio into a comprehensive
“Investments” risk portfolio consisting
of all investments permitted by law,
regardless whether short- or long-term.
§702.104(c). A weighted-average life is
specified for each type of credit union
investment. § 702.105. When calculating
the RBNW requirement, the contents of
the “Investments” risk portfolio is
classified among weighted-average life
“buckets.” Each bucket then receives a
corresponding risk weighting.
§§702.106(c), 702.107(c). Investments
in CUSOs are defined as having a
weighted-average life of greater than 1
year, but less than or equal to 3 years,
§702.105(e), and are subsequently risk
weighted at 6 percent. § 702.106(c)(2).

3. Redefinition and zero weighting of
“Low risk assets.” The proposed ‘“Low-
risk assets” risk portfolio consisted of
cash and cash equivalents and was risk
weighted at 3 percent. The final rule
moves cash on deposit in financial
institutions and cash equivalents (e.g.,
investments with a maturity of 90 days
or less)—which carry low risk—to the
“Investments” risk portfolio, where they
continue to be weighted at 3 percent.
§702.106(c)(1). The “Low risk assets”
risk portfolio is left to consist
exclusively of cash on hand (e.g., coin
and currency) and the National Credit
Union Share Insurance Fund
("NCUSIF”) deposit. § 702.104(d).
Because those assets carry virtually no
risk, the final rule reduces the risk
weighting of that portfolio to zero.
§702.106(d).

4. 5-year maturity and repricing
threshold for “Long-term real estate
loans.” The proposed ‘“‘Long-term real
estate loans” risk portfolio established a
minimum maturity and repricing
threshold of 3 years. The final rule
increases the maturity and repricing
threshold to 5 years in order to achieve
general parity between consumer and
real estate loans. § 702.104(a). This will

ensure a risk-weighting consistent with
relative economic value exposure for all
real estate loans (other than member
business loans) that mature or reprice
within 5 years, regardless of underlying
real estate-related collateral. The 5-year
threshold will omit a significant amount
of home equity loans from this risk
portfolio, yet still capture the majority
of real estate loans with above average
interest rate risk.

5. Risk mitigation credit. For credit
unions that do not meet their RBNW
requirement under the “standard
calculation” or by using “alternative
components,” the final rule introduces
a “‘risk mitigation credit.” Under
guidelines to be adopted by the NCUA
Board, a credit union may apply for a
credit to reduce the RBNW requirement
to reflect mitigation of credit risk and/
or interest rate risk. § 702.108. The
NCUA Board may, in its discretion,
grant a risk mitigation credit based on
quantitative evidence of mitigation.

C. Section-by-Section Analysis of Final
Rule

1. Structural Overview

(a) Three-step process. The final rule
retains in restructured form a three-step
process, applicable to all federally-
insured credit unions.® The first step,
reflected in section 702.103, determines
whether an RBNW requirement is
applicable. The proposed rule defined a
credit union as “complex” if any one of
four “risk portfolios” exceed a
corresponding “trigger” percentage of
total assets. 65 FR at 8609. The final rule
replaces the four-trigger test with a
simple standard of applicability based
on minimum asset size ($10 million)
and a minimum RBNW requirement
(more than 6 percent).

If an RBNW requirement is
applicable, the second step, reflected in
section 702.106, prescribes the
“standard calculation,” which relies on
the eight risk portfolios identified in
§ 702.104. Under the standard
calculation, each of the risk portfolios is
multiplied by one or more
corresponding risk weightings to
produce eight “standard components.”
(Risk weightings are applied to credit
union investments by weighted-average
life category, as specified in section
702.105.) The aggregate of the standard
components equals the RBNW
requirement a credit union must meet.

5 Throughout the final rule, including the tables
in the preamble and the rule text, and the
appendices to subpart A which follow the rule text,
the terms “credit union” and “CU” refer to
federally-insured credit unions, whether federal- or
State-chartered. 12 CFR 702.2(c).
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The third step, reflected in section
702.107, permits a credit union to
substitute any of three specific
“standard components” in section
702.106 with a corresponding
“alternative component” that may
reduce the RBNW requirement against
which the credit union’s net worth ratio
is measured. The alternative
components recognize finer increments
of risk.

Finally, a “risk mitigation credit” is
introduced in section 702.108 to permit
a credit union that fails its RBNW
requirement under the “standard
calculation” (step 2), and as computed
using the ““alternative components”
(optional step 3), to apply for a credit
against its RBNW requirement,
reflecting mitigation of credit risk or
interest rate risk.

When the three-step process is
completed, an “adequately capitalized”
(6 to 6.99 percent net worth ratio) or
“well capitalized” (7 percent or greater
net worth ratio) credit union retains its
original net worth category
classification if its net worth ratio meets
or exceeds its RBNW requirement under
the standard calculation, or as
computed using one or more alternative
components, or as reduced by a “risk
mitigation credit”. An otherwise
“adequately capitalized” or “well
capitalized” credit union whose net
worth ratio falls short of its RBNW
requirement declines by one and two
net worth categories, respectively, to the
“first tier” of the ‘“‘undercapitalized”
category, § 1790d(c)(1)(A)(ii) and (B)(ii),
where it is subject to four mandatory
supervisory actions. 12 CFR 702.202(c).

(b) Reliance on Call Report data. For
the following reasons, the NCUA Board
has decided as a matter of policy to rely
primarily on the objective data collected
in the Call Report to administer PCA
generally, and to implement the RBNW
requirement in particular. First, use of
the Call Report will minimize any
additional recordkeeping burden and
intrusion on credit unions because
credit unions already file Call Reports
either quarterly or semiannually.
Second, Call Reporting is an efficient
system of measurement that is an
appropriate vehicle for implementing
minimum risk-based capital
requirements on an industry-wide scale.
Third, the “PCA Worksheet” that will
accompany the Call Report will permit
credit unions to readily compare their
net worth ratio and corresponding
category classification with an
applicable RBNW requirement at any
time, rather than to depend on notice
from NCUA. Fourth, reliance on
objective numerical standards will

ensure uniformity in measurement and
enforcement of the RBNW requirement.

Beginning with the 4th quarter of
2000, the Call Report will be
accompanied by a “PCA Worksheet”
which extracts data from the Call Report
to populate two different schedules.®
The first will compute a credit union’s
net worth ratio. The second will
perform the “standard calculation” to
first determine whether an RBNW
requirement is applicable, and if so, to
determine whether it is met by the
credit union’s net worth ratio.
Independent of the Call Report, a
separate form will be available to
calculate the “alternative components”
to determine if any reduce the RBNW
requirement under the standard
calculation.

Numerous commenters have
encouraged NCUA to substantially
expand and modify the Call Report on
the theory that enhanced precision in
the collection of PCA-related data
would give them a greater opportunity
to demonstrate mitigation of balance
sheet risk. However, mandating such
additional detail in the Call Report
would increase the reporting burden for
all credit unions while any resulting
augmented level of precision would
benefit a small minority. For this reason,
NCUA plans only incremental
expansion and modification of the Call
Report as warranted by experience in
implementing PCA. To that end, the
NCUA Board adopts the practice of
occasionally sacrificing precision for
some in favor of simplicity for all.

Other commenters have encouraged
NCUA to conduct a subjective
assessment of credit unions’ success,
through modeling and other risk
management techniques, to mitigate
credit and interest rate risk, in spite of
what an RBNW requirement may
indicate. In this regard, the NCUA Board
prefers not to circumvent the final rule’s
reliance on Call Report data as reflected
in the “PCA Worksheet.” However,
NCUA will evaluate quantitative
evidence of risk mitigation submitted by
those credit unions that apply for a risk
mitigation credit. § 702.108.

2. Section 700.1(i)—Withdrawal of
Definition of “Risk Assets”

The proposed rule failed to delete part
700’s definition of “risk assets” to
reflect the repeal of section 116 of the
Federal Credit Union Act (“FCUA”), 12
U.S.C. 1762. Current section 700.1(i)
defines the term “risk assets”

6 December 1999 data indicates that all but 60
credit unions with assets of $10 million or more file
their Call Reports electronically and, therefore, will
benefit from the electronic flow of data from the
Call Report to the accompanying “PCA Worksheet.”

exclusively “[flor the purpose of
establishing the reserves required by
section 116 of the [FCUA].” Former
section 116 required a credit union to
transfer a percentage of gross income to
its regular reserve until the reserve
equaled a prescribed percentage of the
credit union’s outstanding loans and
risk assets. Former part 702 prescribed
rules for implementing the statutory
requirement to establish and maintain a
regular reserve. CUMAA repealed
section 116 of the FCUA. CUMAA

§ 301(f)(3). Former part 702 is in force
under separate statutory authority until
August 7, 2000—the effective date of
new part 702, 65 FR 8560, which
implements CUMAA’s earnings
retention requirement. See 12 U.S.C.
1790d(e). Under new part 702, neither
PCA generally, nor the RBNW
requirement specifically, utilizes the
concept or the term “risk assets.”
Accordingly, the final rule abolishes
that term as obsolete.

3. Section 702.2(k)—Definition of
Weighted-Average Life

Both the standard component and the
alternative component for
“Investments” categorize investments
according to weighted-average life for
purposes of risk weighting.
§§702.106(c), 702.107(c). The proposed
rule defined “weighted-average life”
(“WAL”) as the “time to the return of a
dollar of principal, calculated by
multiplying each portion of principal
received by the time at which it is
expected to be received, and then
summing and dividing by the total
amount of principal.” 65 FR at 8068.
See Fabozzi, Frank, and T. Dessa, eds.,
The Handbook of Fixed Income
Securities (5th ed. 1997) (hereinafter
“Fabozzi”) at 539.

Twenty-two commenters addressed
the proposed definition of WAL. All
were content to use WAL to characterize
relative interest rate risk, but ten
preferred using “effective duration” or
“modified duration” instead, ”
reasoning that they are more refined
measures of interest rate risk exposure.
In contrast, one commenter supported
using the remaining term to maturity of
the investment.

NCUA concedes that “effective
duration,” appropriately calculated, can
be a more refined measure of interest

7 “‘Effective duration” and “modified duration”
are estimates of the percentage price change of an
investment for a one percent change in interest
rates. See Fabozzi at 104. “Duration” provides a
time measure of when on average the cash flows of
an investment are received based on the present
value of the cash flows, rather than on the actual
amounts to be received in the future. See Woelfel,
Charles J., ed., Encyclopedia of Banking and
Finance (10th ed. 1994) at 317.
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rate risk exposure. In contrast, using
remaining term to maturity, although
simple, can dramatically overstate the
risk of certain investments. Examination
experience indicates that WAL provides
a fair indicator of interest rate risk
exposure for typical credit union
investments. Furthermore, the current
Call Report requires investments to be
reported according to WAL. To change
the basis for reporting investments in
Schedule C of the Call Report would be
unduly disruptive to the process of
acclimating to PCA.

One commenter urged NCUA to go
beyond a general WAL definition and
establish approved methodologies and
sources for determining WAL. NCUA
believes this is unwarranted because the
definition as proposed is sufficiently
clear. Reliable models, and reasonable
and supportable estimates of the time
periods for cash flows, are readily
available from investment industry
sources. In addition, to establish a
process for approving WAL sources and
methodologies would be burdensome
and unnecessarily intrusive.

The final rule retains the general WAL
definition as proposed, § 702.2(k);
however, to facilitate classification by
WAL in the standard and the alternative
components for “investments,” the final
rule specifies the WAL for certain
categories of credit union investments.
§702.105.

4. Section 702.103—Applicability of
Risk-Based Net Worth Requirement

To decide which credit unions must
comply with “an applicable risk-based
net worth requirement,”
§§702.101(a)(2), 702.102(a), 702.302(a),
the proposed rule (in former § 702.104)
featured a ‘‘four-trigger” test defining a
credit union as “complex” if its
holdings in any of four “risk portfolios,”
representing above-average risk,
exceeded a corresponding “trigger”
percentage of its total assets. 65 FR at
8609. This provision drew 124
comments—more than all but one other
provision of the proposed rule—
generally falling into three categories:
those seeking to elevate the proposed
“trigger” percentages, those critical of
the test’s methodology; and those
preferring entirely different criteria for
determining whether an RBNW
requirement is applicable.

Addressing the trigger percentages of
total assets, ten commenters urged
raising the proposed 25 percent trigger
for the “Long-term real estate loans”
portfolio to between 30 and 50 percent,
contending that a low percentage trigger
would discourage lending. Two
commenters disputed the validity of
NCUA'’s reliance on comparable thrift

institution data on long-term real estate
loans to justify the 25 percent trigger.
Nineteen commenters advocated
increasing the proposed 12.25 percent
trigger for the portfolio combining
“Member business loans outstanding”
and ‘“Unused member business loan
commitments,”” generally surmising that
the 12.25 percent trigger was arbitrarily
borrowed from elsewhere in CUMAA.
See 12 U.S.C. §1757a(a). Thirty-three
commenters supported increasing the
proposed 15 percent trigger for the
“Long-term investments” portfolio to
between 20 and 33 percent, citing the
importance of investment income to
profitability when loan volume is low.
One commenter suggested setting the
trigger percentages based on the decline
in portfolio value based on gradual
periodic rate increases, rather than
based on a 300 basis point “‘rate shock.”
Six commenters insisted upon raising
the proposed 5 percent trigger for the
“Loans sold with recourse” portfolio to
at least 10 percent of total assets, leaving
a single commenter who was content
with the 5 percent trigger.

Addressing the methodology of the
proposed four-trigger test, seven
commenters insisted that a credit union
should be deemed to meet the definition
of “complex” only if it exceeds one or
more of the trigger percentages for a
period of consecutive quarters, not just
a single quarter. Under this scenario, the
RBNW requirement would be a lagging
indicator of risk, inconsistent with the
purpose of PCA. Ten commenters
suggested merging the ‘“Long-term real
estate loans” and “Long-term
investments” portfolios under a single
threshold ranging between 30 and 60
percent of total assets. Going further,
another commenter proposed merging
all four portfolios representing above-
average risk under a single omnibus
trigger percentage.

Notably, a substantial number of
commenters appealed to the NCUA
Board to replace the four-trigger test
altogether. Thirty-one commenters
sought to establish in its place a
minimum asset “floor”” as a criterion for
defining “complex,” reflecting the
minimal level of risk to the NCUSIF
posed by the aggregate assets of credit
unions below a certain asset size.
Commenters suggested setting that floor
at amounts ranging from $5 million to
$100 million in assets. In contrast, two
commenters objected to the exclusion of
credit unions based on asset size.

Taking an alternative approach,
nineteen commenters suggested
defining as “complex” only those credit
unions that have an RBNW requirement
exceeding 6 percent. This would entail
a reversal in sequence—instead of

requiring only those credit unions that
meet the definition of “complex” to
calculate and meet an RBNW
requirement, all credit unions would
have to review an RBNW calculation to
determine if they exceed 6 percent.
Those with an RBNW requirement in
excess of 6 percent would be deemed
“complex” and then must meet that
requirement. Departing even further
from the four-trigger test, another
commenter apparently would have all
credit unions calculate an RBNW
requirement, but only those which
ultimately fail to meet that requirement,
whether more or less than 6 percent,
would be designated “complex.”
Regardless which approach is adopted
in the final rule, five commenters
implored NCUA to minimize, if not to
abandon, use of the statutory term
“complex” due to what they perceive as
its pejorative connotation.

The difference of opinion among
commenters over the appropriate
criteria for defining a “complex” credit
union has caused the NCUA Board to
review the statutory criteria for
designing the RBNW requirement,

§ 1790d(d); to assess the impact of the
four trigger-test compared to
commenters’ suggested alternatives,
based on the most recent Call Report
data; and to consider which approach
will, in the end, most efficiently capture
the risks to the NCUSIF that are the
intended target of the RBNW
requirement. In addition, the NCUA
Board shares commenters’ concern that
a significant number of credit unions
that met the definition of “complex”
under the four-trigger test had an RBNW
requirement of 6 percent or less. This
reevaluation has persuaded the NCUA
Board to abandon the four-trigger test in
favor of a simple standard of
applicability that combines minimum
asset size and a minimum RBNW
requirement.

Accordingly, the final rule provides
that ““a credit union is defined as
’complex’ and an RBNW requirement is
applicable” only if its total assets
exceed $10 million and its RBNW
requirement under the standard
calculation exceeds 6 percent.8
§702.103. Both measures rely on
quarter-end total assets as reflected in a
credit union’s most recent Call Report

8 The final rule effectively exempts ‘“new” credit
unions under subpart C being defined as “complex”
and subject to an RBNW requirement because, by
definition, they have $10 million or less in assets.
Compare §§ 702.310(b) and 702.103(a)(2).
Therefore, the final rule deletes references to an
RBNW requirement for “new’” credit unions from
sections 702.302(a) and (c) in subpart C.
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filed either quarterly or semiannually. ©
Wherever possible, the final rule uses
the statutory term “applicable risk-
based net worth requirement,” e.g.,
§1790d(c)(1)(B)(ii) instead of the
statutory label “complex.” An RBNW is
not “applicable” to a credit union that
does not meet both criteria; its net worth
category classification is decided solely
by its net worth ratio.

(a)(1) Minimum asset size. The
prerequisite $10 million asset “floor”
imposed in the final rule reflects the
conclusion that the aggregate assets of
credit unions in that asset bracket do
not expose the NCUSIF to material risk.
CUMAA directed NCUA to develop an
RBNW requirement that “take[s]
account of any material risks against
which the net worth ratio required for
an insured credit union to be adequately
capitalized [6 percent] may not provide
adequate protection.” § 1790d(d)(2)
(emphasis added); S. Rep. at 13 (1998).
Aggregate insured shares of credit
unions with $10 million or less in assets
equal $17,269,585,004, or 5.15 percent
of all insured shares. Of the 6195 credit
unions in this asset bracket, currently
105 would be subject to an RBNW
requirement under § 702.103(a)(2),
representing $423,344,277 in insured
shares. This would be the NCUSIF’s
maximum exposure in a worst case
scenario that assumes all 105 credit
unions with assets of $10 million or less
fail and the NCUSIF is forced to absorb
losses at the rate of 100 cents to the
dollar. By comparison, today only 5 of
the 105 credit unions meeting the
definition of “complex” in that asset
group would fail their RBNW
requirement under the standard
calculation. Under typical
circumstances, the NCUSIF’s risk
exposure from credit unions with $10
million or less in assets is insufficient
to be considered material.

With a sacrifice of minimal risk
protection, the $10 million asset floor
dramatically reduces the burden the
RBNW requirement would impose.
Credit unions with assets of $10 million
or less number 6195, representing 58
percent of all credit unions. Thus, the
$10 million asset floor relieves the
majority of credit unions of any burden
whatsoever associated with an RBNW
requirement.

The $10 million asset floor parallels
use of a $10 million measure elsewhere
in CUMMA to trigger other PCA
provisions. A maximum of $10 million
in assets is one criterion of the statutory

9 When part 702 or the Call Report refers to total
assets at quarter-end, it means the month-end
balance as of the end of calendar quarter. E.g.,
§§702.2(j)(1)(i) and (iv), 702.104, 702.106, 702.107.

definition of a “new’’ credit union,
which is subject to an alternative system
of PCA. § 1790d(0)(4). CUMAA requires
NCUA to provide assistance in
preparing net worth restoration plans to
credit unions having less than $10
million in assets. § 1790d(f)(2). In
addition, excluding credit unions
beneath the $10 million asset floor is
consistent with the Treasury
Department recommendation that led
Congress to enact an RBNW component
of PCA—that it is needed ‘““for larger,
more complex credit unions * * * to
take account of risks * * * that may
exist only for a small subset of credit
unions.” U.S. Dept. of Treasury, Credit
Unions (1997) at 71.

(a)(2) Minimum RBNW requirement.
The minimum 6 percent RBNW ““floor”
which the final rule imposes on credit
unions with assets above $10 million
reflects the conclusion that credit
unions whose RBNW requirement is 6
percent or less fall outside the intended
target of the RBNW requirement.
CUMAA is explicit in concentrating the
RBNW requirement on ‘“material risks
against which the [6 percent] net worth
ratio required * * * to be adequately
capitalized may not provide adequate
protection.” § 1790d(d). Further, NCUA
was instructed to “consider whether the
6 percent requirement provides
adequate protection against * * *
relevant risks.” S. Rep. at 13. The NCUA
Board has determined that a 6 percent
net worth ratio is sufficient to protect
against an average level of risk, but that
a measure of additional net worth is
needed to compensate for risks which
are above average. For this reason, the
final rule limits the scope of its RBNW
requirement to credit unions that have
an above average level of risk exposure.

Under the proposed rule, all credit
unions, through the “PCA Worksheet,”
were required to conduct the four trigger
test, and once meeting the definition of
“complex,” were required to calculate
and meet an RBNW requirement. 65 FR
at 8609. With the minimum 6 percent
RBNW floor, that process is reordered as
explained above; all credit unions with
assets above $10 million will now have
to review a standard RBNW calculation
reflected in the “PCA Worksheet” to
determine whether the result exceeds 6
percent. If so, the RBNW requirement is
applicable and must be met; if not, an
RBNW requirement is not applicable
and the credit union retains its original
net worth category classification.
Although all credit unions with assets
above $10 million now will have to
review an RBNW calculation, fewer will
be required to meet an RBNW
requirement.

Primarily as a result of the final rule’s
$10 million asset floor, it is estimated
that 452 credit unions will be required
to meet an RBNW requirement under
the final rule—less than one-third the
number required to do so under the
proposed rule. See section E below.

(b) Optional Call Report filing. The
proposed rule required the RBNW
requirement to be determined according
to a credit union’s Call Report
schedule—quarterly for quarterly filers,
and semiannually for semiannual filers.
65 FR at 8599. Compare 12 CFR
702.101(a) (quarterly determination of
net worth and corresponding category).
One commenter protested that this
would deprive semiannual filers of the
means to demonstrate either that an
RBNW requirement no longer is
applicable, or that their RBNW
requirement has declined (and perhaps
has been met) in the 1st and 3rd
quarters. Another commenter proposed
a solution—optional 1st and 3rd quarter
Call Report filing for semiannual filers.
Another would mandate quarterly Call
Report filing by all credit unions that
meet the definition of “complex.”

Mandatory quarterly Call Report filing
for credit unions that meet the
definition of “complex” currently is not
warranted; however, NCUA concurs that
optional 1st and 3rd quarter Call Report
filing would give those credit unions
maximum flexibility. The final rule is
modified accordingly. § 702.103(b).

5. Section 702.104—Risk Portfolios
Defined.

The proposed rule (in former
§702.103) established eight “risk
portfolios,” representing various levels
of risk. 65 FR at 8608. The portfolios
consist of assets, liabilities and
contingent liabilities, as reflected in Call
Report data to be collected in the “PCA
Worksheet” accompanying the Call
Report. In subsequent sections, the
contents of each risk portfolio will be
multiplied by one or more
corresponding risk weightings. The final
rule retains the eight proposed risk
portfolios, modified as follows in
section 702.104 (see Table 1 in
§702.104):

(a) Long-term real estate loans. The
proposed risk portfolio for “Long-term
real estate loans” consisted of all fixed-
rate real estate loans and lines of credit
that mature or reprice in greater than 3
years. 65 FR at 8608. NCUA
examination experience and research
confirmed that a vast majority of
member loans with above average
exposure to interest rate changes are real
estate related. 65 FR at 8600. The 124
overlapping comments addressing this
provision generally seek either to
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increase the 3-year maturity and
repricing threshold or to narrow the
composition of the portfolio by
excluding certain types of loans.

Forty-eight commenters urged an
increase in the 3-year maturity and
repricing threshold to either 5 or 7 years
on various grounds. Although careful
not to advocate an augmented risk
portfolio for consumer loans, the
majority of commenters protested that a
threshold as low as 3 years
discriminates against real estate loans
compared with consumer loans, even
though they have similar economic
value exposure,1° indicating little
difference in interest rate risk. The
commenters predicted that this unequal
treatment would cause credit unions to
migrate to consumer lending at the
expense of real estate lending in order
to elude this risk portfolio. This would
result in an increase in credit risk
exposure due to the generally better
performance and more stable collateral
of real estate loans when compared with
consumer loans. On similar grounds,
nineteen commenters urged NCUA to
exclude home equity loans with
maturities of fewer than 6 or 7 years.

Commenters supporting a 5-year
maturity and repricing threshold for this
portfolio observed that NCUA adopted a
5-year threshold in its pre-PCA
definition of “risk assets.” 12 C.F.R.

§ 700.1(i); but see section C.2. above.
Others pointed elsewhere in the
proposed rule, observing that the
alternative component for ‘“Long-term
real estate loans” features a 3-to-5 year
remaining maturity bucket that receives
the risk weighting designated for
average risk assets (6 percent). In
contrast, a single commenter was
content with the 3-year threshold, and
another went even further to boldly
suggest applying it to consumer loans as
well.

With regard to the composition of the
“Long-term real estate loans” portfolio,
a commenter suggested excluding loans
having a government guarantee against
default. While a guarantee against
default mitigates credit risk, it does not
affect interest rate risk. Because this
portfolio measures primarily interest
rate risk, it is appropriate that long-term,
government guaranteed loans remain in
this risk portfolio.

Seeking a means to demonstrate risk
mitigation, twenty-three commenters

10 “Economic value exposure’ refers to price
sensitivity of a credit union’s assets (changes in the
value of the assets over different interest rate/yield
curve scenarios). NCUA Interpretive Ruling and
Policy Statement No. 98-2, “Supervisory Policy
Statement on Investment Securities and End-User
Derivatives Activities,” 63 FR 24097, 24101 (May 1,
1998).

wished to exclude loans, or even the
whole portfolio, upon proof that
“matching” loans against liabilities or
“hedging” through derivatives mitigates
corresponding balance sheet risk.
Fourteen commenters wanted to adopt
WAL instead of contractual maturity to
report real estate loans because WAL is
more accurate and would reflect
anticipated mortgage loan prepayments.
If adopted, both suggestions would
substantially narrow the scope of this
risk portfolio.

NCUA concedes that “matching” and
“hedging” are prudent risk management
tools, and that WAL is a potentially
more accurate measure of risk exposure.
As explained in section C.1(b) above,
the NCUA Board has decided as a
matter of policy to rely on objective data
captured in the Call Report and
reflected in the “PCA Worksheet” as the
most efficient means to implement PCA.
For this reason, the final rule neither
incorporates WAL in the “Long-term
real estate loans” risk portfolio, nor
excludes “matched” or “hedged”
loans.11

Two commenters recommended that
this portfolio combine mortgage-backed
securities with long-term real estate
loans. Due to the similarity in risk
characteristics, NCUA concurs that this
is the preferred business practice to
manage balance sheet risk on an
aggregate basis (See NCUA Letter to
Credit Unions No. 99-CU-12, ‘“Real
Estate Lending and Balance Sheet Risk
Management,” August 1999); however,
since aggregate measurement is less
accurate than measurement of the
specific components, and would impose
an undue burden on some credit unions
to estimate reliable prepayment
assumptions, NCUA declines to
mandate the practice for all credit
unions.

Seeking a fundamental modification,
three commenters recommended
applying the three-year contractual
maturity exclusion to the scheduled
principal payments of all real estate
loans. This is unnecessary because
scheduled principal repayments are
already taken into consideration in the
risk weighting assigned as a result of
NCUA’s evaluation of the potential
economic value exposure of long-term
real estate loans.

To achieve general parity among all
types of loans, the final rule increases

11 Federally-charted “natural person” credit

unions may apply to participate directly, or through
a corporate credit union acting as a vendor, in an
interest-rate-risk-hedging program involving
derivative transactions. 12 CFR 703.140. Corporate
credit unions may apply under Appendix B to 12
CFR 704 for expanded authorities to engage in
derivative transactions.

the maturity and repricing threshold for
the “Long-term real estate loans” risk
portfolio to 5 years. § 702.104(a). This
will ensure a risk-weighting consistent
with relative economic value exposure
for all types of loans (other than member
business loans) that mature or reprice
within 5 years, regardless of underlying
collateral. The 5-year threshold will
omit a significant amount of home
equity loans from this risk portfolio, yet
still capture the vast majority of real
estate loans with above average interest
rate risk.

(b) Member business loans
outstanding. The proposed risk portfolio
for “Member business loans
outstanding” consisted of loans
outstanding that qualify as member
business loans (“MBLs”’) under NCUA'’s
definition, 12 CFR 723.1, or under a
State’s NCUA-approved definition. 65
FR at 8608. Unused MBL commitments
were expressly excluded because they
are addressed in a separate risk
portfolio, § 702.104(g).

NCUA received several comments
generally seeking to exclude certain
MBLs from this risk portfolio. Eleven
commenters sought to exclude portions
of MBLs that are government
guaranteed, and six urged excluding
portions with credit enhancements,
such as those secured by shares or
deposits in a federally-insured financial
institution, or guaranteed by a non-
governmental organization. NCUA’s rule
on MBLs (“Part 723”’) already excludes
from the loans-to-one-borrower limit,
§723.8, portions of an MBL that are
either: “fully or partially”” government
guaranteed; subject to a government’s
advanced commitment to purchase; or
fully secured by shares or deposits in a
federally-insured financial institution.
§723.9(a)(3). See also § 723.1(b)(4), 64
FR 28721, 28722 (May 27, 1999).
Consistent with part 723, NCUA
declines to exclude MBLs guaranteed by
a non-governmental organization from
the “Member business loans
outstanding” risk portfolio.

Purporting to seek further consistency
with part 723, five commenters insisted
upon excluding those MBLs having an
aggregate remaining balance equal to or
less than $50,000. § 723.1(b)(3).
However, the NCUA Board has
determined that part 723’s $50,000
threshold is measured against the
original balance of the loan at the time
it is originated, not its subsequent
remaining balance. If a loan qualifies as
an MBL when it is originated, it remains
so until it has been repaid in full, sold,
or otherwise disposed of.

Four commenters urged excluding
loans secured by real estate from this
risk portfolio, contending that long-term
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fixed-rate MBLs belong in the “Long-
term real estate loans” risk portfolio
because not all MBLs are long-term and
fixed-rate. This would potentially lead
to a higher than necessary risk
weighting for shorter-term MBLs.
Similarly, four commenters suggested
excluding loans secured by automobiles,
as well as loans with maturities less
than 3 years, asserting that they belong
in the “Average risk assets” risk
portfolio because such loans present
minimal interest rate risk. Part 723
defines an MBL as any loan, line of
credit, or letter of credit where the
proceeds are used for commercial,
corporate or agricultural purposes, or for
other business investment property or
venture. § 723.1(a). A loan that is fully
secured by a lien on a 1 to 4 family
dwelling that is the member’s primary
residence is not an MBL. § 723.1(b)(1).
Such a loan would be included in either
the “Long-term real estate loans” risk
portfolio or the “Average risk assets”
risk portfolio depending on its
remaining maturity. Part 723 also
excludes other loans from its definition
of an MBL, § 723.1(b)(2)—(5), which
would be included in the “Average risk
assets” portfolio.

Finally, a single commenter sought to
eliminate the “MBLs outstanding” risk
portfolio altogether on ground that
CUMAA did not explicitly mandate
additional net worth for MBLs. In fact,
CUMAA did not identify any particular
assets warranting additional net worth;
rather, the statute instructed NCUA to
generally identify credit unions which
meet a definition of “complex’ based on
their portfolios of assets and liabilities
and to design an RBNW requirement
that takes account of material risks not
addressed by a 6 percent net worth
ratio.

The final rule retains the “Member
business loans outstanding” risk
portfolio without modification.
§702.104(b).

(c) Investments. The proposed risk
portfolio for “Long-term investments”
(here renamed simply “Investments”)
consisted of investments with a WAL
greater than 3 years or which reprice
more frequently than 3 years, and
investments in a collective investment
fund or a registered investment
company. 65 FR 8608. NCUA research
and experience indicated that such
investments have greater economic
value exposure to interest rate changes
than do investments with shorter terms.
65 FR at 8600. Investments which fell
below the threshold for this portfolio
qualify for either of the proposed “Low
risk assets” or “Average risk assets” risk
portfolios.

The 46 commenters who addressed
this risk portfolio fall into two
categories—those challenging the 3-year
WAL and repricing threshold, and those
who contend that certain investments
belong in other risk portfolios. Forty-
two insisted upon raising the threshold
to between a low of 4 years and a high
of 10 years, although few provided any
rationale for the adjustment. In contrast,
one commenter cited valuation
modeling confirming that the 3-year
threshold is reasonable. NCUA
maintains that the 3-year WAL
threshold is valid according to valuation
modeling of fixed-rate investments. 65
FR 8600.

In regard to composition of the
portfolio, one commenter suggested
reducing the dollar balances of
investments above the 3-year threshold
by the amount of projected
amortizations within 3 years. Another
would offset that balance by the amount
of investments having a WAL of less
than one year. Two commenters
proposed to exclude investments
classified as “available-for-sale” under
Statement of Financial Accounting
Standards No. 115 (“SFAS 115”’) on the
theory that marking-to-market takes into
account their current market values.
NCUA disagrees, however, because
these investments have potential
interest rate risk and the current mark-
to-market is not reflected in net worth,
which is generally limited to retained
earnings. § 702.2(f); See also 65 FR at
8565. To put different assets in parity
with each other, thirteen commenters
insisted on putting investments with a
WAL of less than one year in the ‘“Low
risk assets” portfolio.

NCUA concurs with commenters that
the RBNW requirement should treat
similar investments similarly in terms of
risk, and has determined that the most
comprehensive and efficient means to
that end is to define investments at the
outset by WAL only, as specified in
§702.105, and to subsequently apply
the same risk weighting to all
investments in the same WAL category.
To implement this fundamental
modification to the proposed rule, the
final rule eliminates altogether the WAL
and repricing threshold to distinguish
long-term from short-term investments.
Instead, the risk portfolio for
investments is now expanded to consist
of all investments permitted by law for
federally-insured credit unions,
including investments in CUSOs.
§702.104(c). To reflect this
modification, this risk portfolio is
renamed simply “Investments.”

(d) Low-risk assets. The proposed risk
portfolio for “Low risk assets’” consisted
of cash and cash equivalents as defined

by Generally Accepted Accounting
Principles ("GAAP”). 65 FR at 8608.
GAAP generally interprets cash
equivalents as investments with
remaining maturities of 3 months or
less. 65 FR at 8600 n.6.

Thirty commenters insisted that cash
be treated as a ““no risk asset” so that it
receives a risk weighting of zero, instead
of the 3 percent weighting that the
proposed rule applied to this portfolio.
Similarly, fourteen commenters
inquired why a credit union’s NCUSIF
deposit was not also treated as a “no
risk asset.” Three commenters asserted
that mutual funds with portfolios
maturing within 90 days constitute cash
equivalents and should be classified as
“Low risk assets.”

NCUA agrees that cash held by a
credit union for normal operations—
such as vault cash, ATM cash and teller
cash—typically presents no risk because
it is protected from loss by a credit
union’s fidelity bond. However, cash
equivalents such as demand deposits
and short-term investments at other
financial institutions carry some degree
of credit risk when they exceed
applicable insuring limits. In contrast,
the NCUSIF deposit clearly poses no
credit risk to the NCUSIF or to the credit
union. Further, although the NCUSIF
deposit represents 1 percent of insured
shares and deposits on a credit union’s
balance sheet, it typically is augmented
by a maximum of 30 basis points in
NCUSIF retained earnings. This 30 basis
point cushion is available to absorb
losses before the NCUSIF deposit would
be impaired.

To distinguish no risk assets from low
risk assets, the final rule deletes cash on
deposit in financial institutions and
cash equivalents (e.g., investments with
a maturity of 90 days or less) from the
“Low risk assets” portfolio, effectively
shifting them to the “Investments” risk
portfolio, where they will subsequently
be categorized in the one year or less
WAL bucket and weighted at 3 percent.
See §§702.106(c)(1), 702.107(c)(1). Cash
on hand and the NCUSIF deposit
remain in the “Low risk assets” risk
portfolio, § 702.104(d); however,
because those assets carry no
appreciable risk, the final rule reduces
to zero the risk weighting subsequently
given to that portfolio in the
corresponding standard component.
§702.106(d).

(e) Average-risk assets. The proposed
risk portfolio for “Average risk assets”
consists of assets which do not fall
within the scope of any other risk
portfolio because such assets are neither
below nor above average in risk. 65 FR
at 8608. This portfolio typically
includes consumer loans, short-term
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real estate loans and fixed assets, 65 FR
at 8600, and is subsequently weighted at
6 percent to reflect the 6 percent net
worth ratio required to be classified
“adequately capitalized.”

Two commenters argued that fixed
assets should be put in the “Low risk
assets” risk portfolio because land and
buildings typically increase in value.
However, NCUA research shows that
credit unions with high levels of fixed
assets on average have lower net
income.

Addressing investments which had
been subject to the proposed rule’s 3-
year WAL and repricing threshold—
since abandoned—sixteen commenters
argued that investments having a WAL
of less than 1 year appropriately belong
in the “Low risk assets” portfolio, where
they would be weighted at 3 percent
instead of 6 percent. Twenty-three
commenters believed that mutual funds
with a WAL of less than one year—
which had been included in the
proposed ‘“Long-term investments”
portfolio regardless of WAL or repricing
date—also belong in this portfolio. The
final rule addresses these suggestions
elsewhere by classifying all investments
by WAL, as specified in § 702.105, and
applying a corresponding risk
weighting, §§702.106(c), 702.107(c).
Because the “Average risk assets” risk
portfolio contains only those assets that
do not belong in the risk portfolios
discussed in sections 5.(a) through (d)
above, the final rule retains the
““Average risk assets” risk portfolio
without modification. § 702.104(e).

(f) Loans sold with recourse. The
proposed risk portfolio for “Loans sold
with recourse” consisted of a credit
union’s outstanding balance of loans
sold or swapped with recourse. 65 FR at
8608. As contingent liabilities, they are
an off-balance sheet item and, therefore,
do not fall in any of the other risk
portfolios.

To avoid what was perceived as
double-counting, seven commenters
favored deducting recourse loans from
this portfolio to the extent that they
already have been reserved for through
the provision for loan and lease losses
expense in accordance with GAAP.
NCUA disagrees because the
“Allowance” standard component gives
an offsetting credit for the Allowance for
Loan and Lease Losses, § 702.106(h);
thus, there is no redundant reserving.
Loans sold with recourse are treated no
differently than on-balance sheet loans
that also require GAAP reserving but
still receive a minimum 6 percent risk
weighting. See 702.106(a)(1).

Two commenters asserted that this
risk portfolio should include only the
portion of a loan that is subject to

recourse against the credit union. The
final rule does not recognize partial
recourse because the Call Report does
not collect data in sufficient detail to
distinguish partial from full recourse.
See “Risk Based Capital Standards;
Recourse and Direct Credit Substitutes,”
65 FR 12320, 12344 (March 8, 2000)
(proposal to require banks to maintain
capital against full amount of assets
supported by a partial recourse
obligation).

One commenter requested
corroboration on the risk exposure
associated with recourse loans. NCUA
maintains that examination experience
with credit unions’ limited activity in
this area thus far suggests that the credit
risk exposure associated with recourse
loans is analogous to that associated
with similar loans retained on the
balance sheet. See 65 FR at 8601. In this
regard six commenters urged NCUA to
collect more detailed data to measure
incremental levels and conditions of
associated risk exposure. NCUA concurs
that this information would be useful in
developing risk gradations, identifying
potential exclusions, and differentiating
loans with only partial recourse. At
present, however, only 55 credit unions
report any recourse loan activity. Until
this activity expands significantly,
NCUA prefers to keep the burden and
level of detail in recourse loan reporting
to a minimum.

The proposed rule’s silence about
loans sold in the secondary mortgage
market prompted a commenter to
request NCUA to clarify whether such
loans are considered loans sold with
recourse. In response, the final rule
expressly excludes loans sold to the
secondary mortgage market that feature
representations and warranties
customarily required by the U.S.
Government (e.g., Ginnie Mae) and
government-sponsored enterprises (e.g.,
Fannie Mae, Freddie Mac). § 702.104(f).
These include warranties that the credit
union has underwritten the loan and
appraised the collateral in conformity
with identified standards. These
warranties provide for the return of
assets in instances of incomplete
documentation or fraud. However,
credit enhancing representations and
warranties beyond the usual agency
requirements are considered recourse
and, therefore, are not excluded from
this risk portfolio. The “Loans sold with
recourse’ risk portfolio is otherwise
retained as proposed.

(g) Unused member business loan
commitments. The proposed risk
portfolio for “Unused member business
loan commitments” segregates unused
MBL commitments from actual loans
because commitments represent off-

balance sheet, contingent liabilities. 65
FR at 8608. Large draws on unused MBL
commitments may cause liquidity
problems and heighten exposure to
credit risk. 65 FR at 8601.

Attempting to demonstrate a lower
level of credit risk, two commenters
wished to discount an unused
commitment when it is revocable, e.g.,
on grounds of a “‘material adverse
condition.” However, examiner
experience indicates that MBL
commitments typically do not feature a
“material adverse conditions” clause as
grounds for revocation.

From a different approach, three
commenters proposed discounting
unused commitments by half due to the
unlikelihood that all of a credit union’s
unused commitments would be drawn
upon simultaneously. As explained
above, part 723 does not discount or
reduce a loan’s original balance when
aggregating MBLs or unused
commitments to apply the $50,000
exclusion under section 723.1(b)(3). To
remain consistent with part 723, the
final rule retains this risk portfolio as
proposed. § 702.104(g). Commenters’
observations already are reflected in the
lower risk weighting (6 percent) the
standard calculation applies to the
entire contents of the “Unused member
business loan commitment” portfolio,
§702.106(g), compared to the 12 percent
risk weighting it applies to the
proportion of the ‘“Member business
loans” risk portfolio in excess of 12.25
percent of total assets. § 702.106(b)(2).

(h) Allowance. As proposed, the
“Allowance “ risk portfolio provides a
credit of 100 percent of a credit union’s
Allowance for Loan and Lease Losses
(“ALL”) not to exceed the equivalent of
1.5 percent of total loans. 65 FR at 8609.
This credit is given to recognize that a
credit union’s ALL already mitigates
risk.

The commenters were at odds in
addressing the composition of the
“Allowance” portfolio. One commenter
suggested expanding the “Allowance”
portfolio to include the “Allowance for
investment losses,” apparently unaware
that SFAS 115 eliminated the need for
that account. In bold contrast, another
favored doing away with the portfolio
altogether, objecting that it
unnecessarily complicates the rule.

A single commenter suggested that
the “Allowance” portfolio consist of the
equivalent of a fixed 1.5 percent of loans
regardless whether a credit union’s
actual ALL is less than 1.5 percent of
total assets. In that event, a credit union
would receive a credit to reduce its
RBNW requirement for reserves that it
does not actually have.
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The other commenters challenged the
portfolio’s maximum of 1.5 percent of
total loans. Several predicted that it will
be a disincentive to fund the ALL above
the equivalent of that ceiling. This claim
is not persuasive, however, because
credit unions are bound by GAAP and
§702.401(d) to compute the ALL
accurately and in good faith, without
regard to maximizing the credit derived
from the “Allowance” risk portfolio. In
any event, NCUA research indicates that
two-thirds of all credit unions’ ALL
does not reach 1.5 percent of total loans.

The “Allowance” risk portfolio
recognizes the credit risk mitigation
resulting from reserving for losses in the
ALL. Yet reserves in excess of 1.5
percent of total loans reflect higher than
typical levels of credit exposure. 65 FR
at 8601. To capture this higher risk, the
ceiling on the “Allowance” risk
portfolio remains intact in the final rule.
§702.104(h).

6. Section 702.105—Weighted-Average
Life of Investments

Both the standard component and the
alternative component for
“Investments” categorize the contents of
the corresponding risk portfolio
according to weighted-average life for
purposes of risk weighting.

§§ 702.106(c), 702.107(c). For this
purpose, section 702.2(k), discussed
above, provides a general definition of
WAL. Section 702.105 prescribes rules
for determining the WAL of certain
investments (see Table 2 in § 702.105).

(a) Registered investment companies
and collective investment funds. The
proposed rule made an exception to the
general WAL definition only for
investments in registered investment
companies or collective investment
funds (other than money market mutual
funds), assigning them a WAL of greater
than 5 years, but less than or equal to
7 years. 65 FR at 8608.

Commenters who addressed the single
proposed exception for registered
investment companies and collective
investment funds insisted that the target
or maximum WAL disclosed in a
prospectus or trust instrument is the
most accurate measure of interest rate
risk. NCUA concurs in this suggestion,
but prefers to use maximum disclosed
WAL because a mutual fund’s actual
WAL may exceed its stated target.

The maximum WAL may be disclosed
directly, or indirectly by reference to a
maximum duration no greater than that
of a bullet security (i.e., a security with
all principal due at maturity). A bullet
security is analogous because, by
definition, its WAL is equal to the time
period until its maturity, since all of its
principal cash flow occurs on its

maturity date. For example, a mutual
fund that limits its duration to that of a
two-year Treasury note would be
defined as having a WAL of two years,
since a Treasury note with a period
remaining to maturity of two years has
a WAL of two years.

Five commenters insisted that short-
term investment funds (‘“‘STIFs”) and
money market funds be treated equally
for purposes of defining WAL because
of their similarly low interest rate risk.
Indeed, collective investment funds that
adhere to STIF rules for national banks
must have an average portfolio maturity
of 90 days or less. 12 CFR
9.18(b)(4)(i1)(B)(1)—(3). NCUA concurs
in this recommendation.

For registered investment companies
and collective investment funds, the
final rule is revised to incorporate
maximum WAL as disclosed in a
prospectus or trust instrument.
§702.105(a)(1). If not directly or
indirectly disclosed there, however, the
final rule retains the proposed WAL of
greater than 5 years but less than or
equal to 7 years. § 702.105(a)(3).
Treating STIFs and money market funds
equally, the final rule classifies them as
having a WAL of 1 year or less.
§702.105(a)(2). To conform to these
WAL classifications, the Call Report
instructions will be revised to clearly
classify mutual funds and collective
investment funds by WAL.

(b) Callable fixed-rate debt obligations
and deposits. As determined under the
general WAL definition, the WAL of a
callable fixed-rate debt obligation or
deposit would be its actual maturity
date. Five commenters addressed this
result—two contending that the rule
should take into consideration an option
to redeem an investment prior to
maturity; another urging use of
“effective WAL” since the WAL of
callable investments may change; and
yet another preferring, without
explanation, to rely on the WAL for
callable “Agency”’ investments. One
commenter criticized the use of WAL
for callable investments as not
appropriately recognizing the extent of
risk.

Typical credit union investments in
callable securities (such as “Agency”
callable securities) are callable at the
option of the issuer, not of the credit
union. Investments in which credit
unions hold an option to redeem prior
to maturity typically would be
characterized as “putable”
investments,12 rather than callable

12 An investment is “‘putable” if the owner of the
investment (i.e., the holder) has the right, but not
the obligation, to sell to the issuer at a given price
(i.e., the strike price) on or during a specified time

investments. Examination experience
indicates credit unions rarely hold
“putable” investment securities. In such
rare instances, however, the general
WAL definition would permit the WAL
of “putable” securities to be computed
on the basis of reasonable and
supportable estimates of the times for
principal cash flow.

To clarify reporting of debt
obligations and deposit investments that
are callable in whole at the option of the
issuer, the final rule explicitly adopts
the current Call Report practice of
reporting such callable instruments with
a WAL equal to the period remaining
until the final maturity date,
§702.105(b), instead of the period
remaining until a call date. The final
rule does not rely on WAL for the entire
portfolio of callable instruments because
such a dollar-weighted average measure
would reduce the accuracy of the risk
measure.

(c) Variable-rate debt obligations and
deposits. Under the proposed rule, a
variable-rate debt obligation or deposit
would be categorized by its next rate
adjustment period, rather than by its
WAL. 65 FR at 8608. NCUA received no
comments on this outcome. To clarify
reporting of variable-rate investments,
the final rule explicitly adopts the
current Call Report practice of reporting
variable-rate debt obligations and
deposits in the WAL category
corresponding to the period remaining
to the next rate adjustment. § 702.105(c).

(d) Capital in mixed-ownership
Government corporations and corporate
credit unions. The proposed WAL
definition did not explicitly address the
determination of WAL of stock in
mixed-ownership Government
corporations (e.g., Federal Home Loan
banks and NCUA’s Central Liquidity
Facility) or capital in corporate credit
unions. However, a commenter’s
inquiry about the WAL of Federal Home
Loan bank stock that may be redeemed
after a notice period led the NCUA
Board to examine the WAL of stock in
mixed-ownership Government
corporations, and member paid-in
capital and membership capital in
corporate credit unions. While such
investments may have credit risk
exposure, membership in such entities
can provide credit unions with access to
substantial sources of liquidity or
funding. To better protect the NCUSIF
from the risk of losses arising from
liquidity events, NCUA encourages

period (i.e., the exercise period). The issuer of a
“putable” investment has the obligation to purchase
the investment from the holder in the event the
holder elects during the exercise period to sell to
the issuer at the strike price. See Fabozzi at 11.
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credit unions to join such entities that
provide contingent liquidity.

To ensure that the WAL of
investments in liquidity-enhancing
entities does not excessively increase an
RBNW requirement, thereby deterring
such investments, the final rule
explicitly specifies capital stock in
mixed-ownership Government
corporations, and member paid-in
capital and membership capital in
corporate credit unions, as having a
WAL of greater than 1 year, but less
than or equal to 3 years. § 702.105(d).

(e) Investments in CUSOs. The
proposed rule did not explicitly address
investments in CUSOs. By properly
structuring a CUSO, a credit union may
limit its losses resulting from such
operations to the amount of its
investment in, and loans to, the CUSO.
NCUA believes that the NCUSIF will be
better protected from the risk of losses
arising from service operations, and
credit union members will be better
served, if credit unions are not
discouraged from forming and
participating in CUSOs. In the absence
of a CUSO, balance sheet assets used to
support CUSO service operations would
be treated as average risk assets and
would be risk weighted as such. To
ensure that CUSO investments are
treated similarly, the final rule defines
investments in CUSOs as having a WAL
of greater than 1 year, but less than or
equal to 3 years, § 702.105(e), and
subsequently weights them the same as
average risk assets.

(f) Other equity securities. The final
rule adds this provision to address
equity securities (in which some
federally-insured, State-chartered credit
unions (“FISCUs”) may be permitted to
invest) for which a WAL is not
explicitly defined elsewhere in
§702.105, or cannot be determined
because they do not have maturity dates
(although certain preferred instruments
may have conversion dates). Because
there is no scheduled time for the return
of principal, such securities have an
infinite WAL. Accordingly, the final
rule defines WAL for “other equity
securities” as greater than 10 ten years,
§702.105(f), corresponding to the final
rule’s maximum WAL category for
investments. § 702.106(c)(4).

7. Section 702.106—Standard
Calculation of Risk-Based Net Worth
Requirement

To implement the second step of the
three-step process, called the “standard
calculation,” section 702.106 multiplies
either the whole or different percentage
tiers of each risk portfolio in section
702.104 by a corresponding risk
weighting to yield a standard

component. The sum of the eight
standard components equals the RBNW
requirement. See Table 3 in § 702.106,
and Appendix A. If a credit union’s
RBNW requirement under the standard
calculation exceeds 6 percent, the credit
union “is defined as ‘complex’ and [an
RBNW] requirement is applicable.”
§702.103(a)(2). The RBNW requirement
is met when it is exceeded by a credit
union’s net worth ratio (generally,
retained earnings as a percentage of total
assets). The final rule retains the
proposed components (formerly called
“RBNW components’’), modified as
follows in section 702.106:

(a) Long-term real estate loans. The
proposed standard component for
“Long-term real estate loans” divided
the contents of the corresponding risk
portfolio into three percentage tiers of
total assets—zero to 25 percent,
weighted at 6 percent to represent
average risk; 25 to 40 percent, weighted
at 14 percent to protect against the
higher marginal risk; and in excess of 40
percent, weighted at 16 percent to
reflect corresponding increases in credit
concentration risk and in the ratio of
new loans to seasoned loans. 65 FR at
8609.

Twenty-five commenters sought to
restructure the tiers and to reduce the
corresponding weightings for each, but
generally provided no justification for
the adjustments. Five were content to
apply the 14 percent weighting to the 25
to 40 percent tier, but objected that the
16 percent weighting applied to the tier
in excess of 40 percent of total assets
was excessive. Their rationale is that a
credit union with a 40 percent
concentration in long-term real estate
loans does not necessarily have a greater
percentage of new 30-year mortgages
than a credit union with a 25 percent
concentration. To acknowledge that
credit union liabilities typically do not
all reset overnight, NCUA agrees to
reduce to 14 percent the proposed 16
percent weighting.

One commenter challenged as too
conservative NCUA’s reliance on a 300
basis point interest rate “shock test” to
corroborate the assigned risk
weightings. The 300 basis point shock
test is a widely accepted measure of
interest rate risk adopted for financial
institution investment pre-purchase
analysis by the Federal Financial
Institutions Examination Council.
FFIEG, “Supervisory Policy Statement
on Investment Securities and End-User
Derivatives Activities,” 63 FR 20191,
20195 (April 23, 1998). For balance
sheet-wide application, see Office of
Thrift Supervision, “Thrift Bulletin 13a:
Management of Interest Rate Risk,
Investment Securities, and Derivative

Activities,” 63 FR 66351, 66361
(December 1, 1998). Therefore, the 300
basis point “shock test” is a legitimate
basis for determining appropriate risk
weightings.

In response to criticism of the 16
percent weighting, the final rule
modifies the standard component for
“Long-term real estate loans” by
reducing it from three to two percentage
tiers—up to and including 25 percent of
total assets, weighted at 6 percent; and
in excess of 25 percent of total assets,
weighted at 14 percent. § 702.106(a).

(b) Member business loans
outstanding. The proposed standard
component for “Member business loans
outstanding” divided the contents of the
corresponding risk portfolio by a single
threshold of 12.25 percent of total
assets. The tier below was weighted at
6 percent, and the tier in excess was
weighted at 14 percent. 65 FR at 8609.

Asserting various justifications,
fourteen commenters advocated
reducing the proposed weightings to as
low as 4 percent and reserving the 14
percent weighting only for MBLs in
excess of 20 percent of total assets.
Some compared losses for consumer
loans against the losses for MBLs over
an 8-year period and noted that actual
losses for MBLs for that period were
only 57 basis points, or 75 percent of the
amount for consumer loans. Others
pointed to the risk mitigating
characteristics of MBLs with low loan-
to-value (“LTV”) ratios (e.g., 60 percent)
which typically reprice within 3 to 5
years; and to short-term, seasonal loans
secured by land, which are subject to
greater regulation and higher reserving.

The commenters focused on credit
risk exposure only, overlooking the
interest rate risk and other relevant risks
associated with MBLs. As the amount of
MBLs outstanding increases, interest
rate risk also typically increases, as does
credit concentration risk. Accordingly,
the final rule retains the proposed
standard component without
modification. § 702.106(b).

(c) Investments. The proposed
standard component for ‘Long-term
investments” (since renamed simply
“Investments’’) divided the contents of
the corresponding risk portfolio by a
single threshold of 15 percent of total
assets. The tier below was weighted at
6 percent, and the tier in excess was
weighted at 14 percent. 65 FR at 8609.

Although content with the 6 percent
weighting, thirty-four commenters,
generally without explanation,
advocated increasing the threshold to a
higher percentage of total assets. Two
commenters suggested introducing an
intermediate tier of 15 to 25 percent of
total assets, weighted at 8 percent, with
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the excess over 25 percent weighted at
no more than 10 percent.

Other commenters questioned
NCUA'’s reliance on the 300 basis point
interest rate “shock test” to develop risk
weightings for investments. One
commenter preferred using a gradual 1
or 2 percent rate “ramp,” while another
supported using a 200 basis point
“shock test.” Because the Call Report
data does not provide mark-to-market
valuation of all investments, the 300
basis point rate shock is appropriate to
capture both current and potential
mark-to-market loss. As explained
above, it is widely accepted as a basis
for financial institution investment pre-
purchase analysis.

Finally, a commenter observed that
the proposed 6 percent and 14 percent
weightings for credit union investments
exceed the weightings applied to
investments under the credit-risk-
weighted capital requirements
applicable to banks under their system
of PCA. See, e.g., 12 CFR 325.103.
Indeed, the risk weightings proposed for
credit unions are higher because the
banks’ credit-risk-weighted capital
standards consider only credit risk,
whereas CUMAA mandates that the
RBNW requirement for credit unions
take account of material risks, such as
market risk, interest rate risk and other
relevant risks. See § 1790d(d)(2); S. Rep.
at 13.

Consistent with the NCUA Board’s
determination to treat similar
investments similarly in terms of risk,
the final rule abandons the proposed 15
percent threshold in favor of uniform
classification by WAL—a more refined
measure of risk. To implement this
fundamental modification, the final rule
establishes the following four WAL
buckets: 1 year or less; greater than 1
year, but less than or equal to 3 years;
greater than 3 years, but less than or
equal to 10 years; and greater than 10
years. The four WAL buckets are risk-
weighted at 3, 6, 12 and 20 percent,
respectively. § 702.106(c). In the Call
Report investment schedule, credit
unions will now report their
investments solely by WAL as specified
in section 702.105.

In ascending order, the 3 percent
weighting applied to the first WAL
bucket, § 702.106(c)(1), is the same
weighting originally proposed for the
“Low risk assets” risk portfolio, as
explained in section C.5(d) above. The
6 percent weighting applied to the
second bucket, § 702.106(c)(2), is the
same as that applied to the “Average
risk assets” risk portfolio, § 702.106(e),
and reflects the inclusion of average risk
investments in the “Investments” risk
portfolio. The 12 percent weighting

applied to the third bucket,
§702.106(c)(3), mirrors the weighting
that the “Investments” alternative
component applies to the WAL bucket
for greater than 5 years, but less than 7
years, § 702.107(c)(4), and reflects an
average level of risk across the three
more refined buckets of that component
having a WAL greater than 3 years, but
less than 10 years. Finally, the 20
percent weighting for the fourth bucket,
§702.106(c)(4), is based on the
weighting that the “Investments”
alternative component applies to
investments with a WAL greater than 10
years. § 702.107(c)(6).

(d) Low-risk assets. The proposed
standard component for “‘Low risk
assets” applied a risk weighting of 3
percent to the entire contents of the
corresponding risk portfolio. 65 FR at
8609. As explained in section C.5(d)
above, the “Low risk assets” risk
portfolio has been modified to consist
only of cash on hand and the NCUSIF
deposit. § 702.104(d). Because these
assets carry virtually no risk, the final
rule reduces to zero the risk weighting
applied to the standard component for
“Low risk assets.” § 702.106(d).

(e) Average-risk assets. The proposed
standard component for “Average risk
assets” applied a risk weighting of 6
percent to the entire contents of the
corresponding risk portfolio. 65 FR at
8609. This weighting corresponds to the
6 percent net worth ratio required by
CUMAA to be classified “adequately
capitalized.” § 702.102(a)(2). No
commenters addressed the risk
weighting applied to this component;
therefore, it is retained as proposed.
§702.106(e).

(f) Loans sold with recourse. The
proposed standard component for
“Loans sold with recourse” applies a
risk weighting of 6 percent to the entire
contents of the corresponding risk
portfolio, 65 FR at 8609, to account for
retained credit risk and the operational
risk of servicing such loans. The 6
percent weighting also parallels the
minimum weighting required for on-
balance sheet loans that have similar
credit risk exposure. See, e.g.,
§702.106(a)(1) and (e). Two commenters
advocated replacing the fixed 6 percent
weighting for this component with a
sliding scale of weights based on the
loss experience of like assets as
measured by, for example, the five-year
loan loss ratio. At present, the limited
number of credit unions that sell or
swap loans with recourse does not
justify the increased burden of reporting
the data needed to analyze loss
experience for this purpose.
Accordingly, the final rule retains the

fixed 6 percent risk weighting proposed
for this component. § 702.106(f).

(g) Unused member business loan
commitments. The proposed standard
component for “Unused member
business loans” applied a risk weighting
of 6 percent to the entire contents of the
corresponding risk portfolio. 65 FR
8609. Eleven commenters invited NCUA
to reduce the weighting for this
component to between 3 and 4.5
percent, but generally gave no rationale.
Others proposed inserting a threshold to
divide the contents of the portfolio
according to a minimum percentage of
either assets, equity, or an historical rate
at which MBL commitments convert to
actual loans. The commenters would
give the tier below that threshold a zero
percent weighting. No empirical
evidence was provided to support
weighting different portions of the
portfolio differently, much less to
support weighting any portion of it at
zero. Accordingly, the final rule retains
the risk weighting for this standard
component without modification.
§702.106(g).

(h) Allowance. The proposed standard
component for the “Allowance” risk
portfolio applies a risk weighting of
negative 100 percent to the entire
contents of the corresponding risk
portfolio (which itself is limited to the
equivalent of 1.5 percent of total loans).
§702.106(h). This effectively offsets the
RBNW requirement otherwise resulting
from the standard calculation, to reflect
mitigation of risk through reserving for
loan losses in the ALL. No commenters
addressed the negative 100 percent risk
weighting applied to this component to
produce a credit against the RBNW
requirement; therefore, it is retained as
proposed. §702.106(h).

8. Section 702.107—Alternative
Components for Standard Calculation.

The third step of the three-step
process gives a credit union the option
to reduce the amount of its RBNW
requirement under the standard
calculation. To implement that step,
section 702.107 (formerly section
702.106) multiplies the different
remaining maturity or WAL buckets in
each of three risk portfolios representing
above average risk by a corresponding
risk weighting to yield an “alternative
component.” See Table 4 in § 702.107,
and Appendix F. Compared to the
standard components, the alternative
components classify real estate loans,
member business loans and investments
in finer remaining maturity and WAL
increments based on additional data
provided by the credit union. Each
alternative component that produces a
smaller percentage than its
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corresponding standard component may
then be substituted for its counterpart in
section 702.106 to reduce the RBNW
requirement originally determined
under the standard calculation.

The sole commenter addressing the
structure of section 702.107 insisted
upon allowing all or none of the
alternative components to be substituted
for their counterpart standard
components. NCUA disagrees,
preferring to give credit unions
maximum flexibility in meeting an
RBNW requirement. Therefore, the final
rule retains the proposed alternative
components, modified as follows in
section 702.107:

(a) Long-term real estate loans. The
proposed alternative component for
“Long-term real estate loans *“ divided
the contents of the corresponding risk
portfolio by remaining maturity buckets:
greater than 3, but less than or equal to
5 years; greater than 5, but less than or
equal to 12 years; greater than 12, but
less than or equal to 20 years; and
greater than 20 years. The four
remaining maturity buckets were
weighted at 6, 8, 12 and 16 percent,
respectively. 65 FR at 8610—8611. The
sum of the weighted buckets equals the
“alternative component.”

Seeking wholesale modification, one
commenter condemned this alternative
component as completely unnecessary,
while another praised it as important in
aiding credit unions to comply with
PCA. Two commenters urged NCUA to
require reporting of real estate loan
balances by WAL instead of remaining
maturity. Due to the inherent difficulty
of relying on objective data in the Call
Report to validate prepayment
assumptions that affect the WAL of
long-term real estate loans, NCUA
considers remaining maturity to be the
most reliable and least burdensome
means of reporting real estate loans.

Ten other commenters generally
sought to modify the maturity buckets
and corresponding risk weightings. Two
protested that the weightings were too
harsh and should be adjusted
downward to account for low LTV
ratios. In contrast, a single commenter
felt the weightings were too low. Two
others indicated that the maturity ranges
of the buckets were too broad, while
another insisted there were too many
buckets. Upon reconsideration, NCUA
considers the maturity ranges of the
buckets and all but one of the risk
weightings to be reasonable based on
examiner judgment of credit risk and
interest rate risk in typical fixed-rate
real estate loans.

The final rule modifies this
alternative component in two respects.
First, to parallel the 5-year maturity

threshold adopted in the corresponding
risk portfolio, § 702.104(a), the 3-to-5
year remaining maturity bucket is
deleted altogether from the “Long-term
real estate loans” alternative
component. Second, to parallel the 14
percent weighting adopted for loans
above the 25 percent threshold in the
corresponding standard component,
§702.106(a)(2), the weighting applied in
the alternative component to the
remaining maturity bucket for loans in
excess of 20 years is reduced from 16 to
14 percent. § 702.107(a)(3); see
Appendix C. The final rule otherwise
retains the proposed alternative
component without modification.

(b) Member business loans
outstanding. The proposed alternative
component for “Member business loans
outstanding” categorized the contents of
the corresponding risk portfolio first by
fixed-versus variable-rate MBLs, and
then by remaining maturity in five
buckets for each category—3 years or
less; greater than 3, but less than or
equal to 5 years; greater than 5, but less
than or equal to 7 years; greater than 7,
but less than or equal to 12 years; and
greater than 12 years.13 65 FR at 8610—
8611. The five maturity buckets for
fixed-rate MBLs were weighted at 6, 9,
12, 14 and 16 percent, respectively. The
five maturity buckets for variable-rate
MBLs were weighted at 6, 8, 10, 12 and
14 percent, respectively. The sum of the
weighted buckets equals the “alternative
component.”

Two commenters addressed this
alternative component, suggesting
structural modifications. The first
argued that fixed-rate MBLs should be
classified by WAL to take account of the
interest rate premium, but that variable-
rate MBLs should be weighted at a static
6 percent, regardless of WAL or
remaining maturity, since it is
unrealistic to require reserves
equivalent to the decline in market
value. The second commenter proposed
weighting MBLs on a sliding scale to
take account of the LTV ratios, e.g., 6
percent for an LTV ratio of less than 60
percent, and a 7 percent weighting for
an LTV ratio between 60 and 70 percent.

NCUA declines to depart from the
proposed rule for the following reasons.
First, as explained in the preceding
section, due to the inherent difficulty of
relying on objective Call Report data to

13 For federally-chartered credit unions, maturity
of MBLs is limited to 12 years, except “lines of
credit are not subject to a statutory or regulatory
maturity limit.” 12 C.F.R. 701.21(c)(4). This limit
does not apply to MBLs and lines of credit issued
by federally-insured, State-chartered credit unions.
Thus, the alternative component for MBLs includes
a bucket to accommodate MBLs and lines of credit
“with a remaining maturity greater than 12 years.”
§702.107(b)(1)(v) and (b)(2)(v).

validate prepayment assumptions,
NCUA considers remaining maturity to
be the most reliable and least
burdensome means of reporting MBLs.
Second, while the value of a variable-
rate MBL may decline less in value than
a similar fixed-rate MBL as a result of

a given interest rate change, credit risk
of a variable-rate MBL typically
increases in a higher rate environment,
as the borrower is forced to meet
increased interest expense burden.
Third, the proposed rule already
recognized the inherent variation in risk
between fixed-rate and variable-rate
MBLs; in the 3-to-5 year remaining
maturity bucket, the weighting applied
to fixed-rate MBLs is 100 basis points
higher than that applied to variable-rate
MBLs; in the three buckets for
remaining maturities greater than 5
years, the weighting applied to fixed-
rate MBLs is 200 basis points higher
than that applied to variable-rate MBLs.
65 FR at 8611 (Table 4.b.).

For these reasons, the final rule
retains this alternative component
without modification. § 702.107(b) and
Appendix D.

(c) Investments. The proposed
alternative component for ‘“Long-term
investments” (here renamed simply
“Investments”’) classified the contents of
the corresponding risk portfolio into
four WAL buckets: greater than 3, but
less than or equal to 5 years; greater
than 5, but less than or equal to 7 years;
greater than 7, but less than or equal to
10 years; and greater than 10 years. The
four WAL buckets are weighted at 8, 12,
16 and 20 percent, respectively. 65 FR
8604. The sum of the weighted buckets
yields the alternative component.

According to one commenter, NCUA
did not select representative securities
with sufficient interest rate risk,
resulting in inadequate weightings.
Although the representative securities
reflect the shorter end of each WAL
bucket, NCUA’s research indicates that
the proposed weighting applied to each
WAL bucket approximates the economic
value exposure. 65 FR at 8605. In
addition, these securities implicitly
acknowledge that credit union liabilities
typically do not all reset overnight. As
a result, the proposed weightings are
adequate to protect the NCUSIF from
material risk, and do not need to be
increased.

Protesting that the proposed WAL
buckets do not adequately recognize
WAL differences within buckets,
another commenter compared the U.S.
Securities and Exchange Commission’s
(“SEC”’) use of smaller “haircuts” (i.e.,
percentage deductions) in computing
net capital requirements for broker-
dealers. 17 C.F.R. 240.15¢3-1(c)(2)(vi).
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However, the SEC uses haircuts in what
is generally a marked-to-market
environment, and broker-dealers subject
to its requirements are able to issue
equity to increase net worth. In contrast,
investments by credit unions generally
are not marked-to-market. Even a credit
union’s gain or loss on “available-for-
sale” securities is not reflected in net
worth. See § 702.2(f); 65 FR at 8565.
Further, credit unions typically cannot
issue equity instruments to increase net
worth.

Principally to capture cash on deposit
and cash equivalents (formerly within
the “Low risk assets” risk portfolio) and
other investments (formerly in the
““Average risk assets” risk portfolio), the
final rule modifies the alternative
component for “Investments” by adding
two buckets at the bottom of the WAL
scale: one for investments having a
WAL of one year or less, and another for
investments with a WAL of greater than
one year but less than or equal to 3
years. These buckets are weighted at 3
percent and 6 percent, respectively.
§702.107(c)(1) and (2), and Appendix E.
This alternative component is otherwise
unchanged from the proposed rule.

9. Section 702.108—Risk Mitigation
Credit To Reduce Risk-Based Net Worth
Requirement.

Sixty-four commenters appealed to
the NCUA Board to adopt a subjective
or quantitative means for credit unions
to demonstrate that the actual level of
risk exposure to the NCUSIF is less than
that indicated by the RBNW
requirement resulting from the standard
calculation, § 702.106, or alternative
components, §702.107.

To recognize mitigation of interest
rate risk, forty-four commenters
suggested considering the structure of
funding liabilities and the results of
“hedging” strategies. Commenters
generally advocated flexibility toward
sophisticated credit unions that
implement internal modeling of an
economic value exposure measure such
as net economic value (“NEV”’). A few
commenters urged NCUA to consider a
maturity gap, a ‘“‘matched book,” or an
earnings exposure measure such as
income simulation. For example, one
commenter argued for an adjustment to
the RBNW requirement in response to
internal modeling that demonstrates
limited interest rate risk through an
NEV fluctuation calculation, with the
calculation to be certified by NCUA.
More subjectively, another commenter
proposed an RBNW adjustment in
consideration of a credit union’s history,
policies, practices, and risk management
techniques.

To recognize mitigation of credit risk,
fourteen commenters recommended
considering the impact of such
quantitative factors as low LTV ratio
and private mortgage insurance. Ten
advocated evaluating the quality of loan
underwriting and standards.

Upon consideration of the comments,
the NCUA Board is persuaded to permit
credit unions to demonstrate interest
rate risk mitigation through internal
modeling of an economic value
exposure measure such as NEV, and to
demonstrate credit risk mitigation
through quantitative indicators of below
average credit risk in loan portfolios. To
this end, the final rule introduces a
“risk mitigation credit” (“RMC”) to
offset a credit union’s applicable RBNW
requirement.

Under section 702.108, a credit union
which fails to meet its applicable RBNW
requirement under both the standard
calculation, § 702.106, and the
alternative components, § 702.107, may
apply to the NCUA Board for an RMC
to reduce that requirement. The NCUA
Board may, in its discretion, grant an
RMC upon proof of mitigation of credit
risk, or interest rate risk as
demonstrated by economic value
exposure measures. To ensure
uniformity, an RMC request will be
evaluated according to guidelines to be
duly adopted by the NCUA Board.
§702.108(a).

In the case of a FISCU seeking an
RMC, the request must first be
submitted to the appropriate State
official (as defined in 12 C.F.R. 702.2(b)
and appropriate Regional Director
having jurisdiction over the FISCU.
§702.108(b)(1). When evaluating a
FISCU’s request, the NCUA Board is
required to “‘consult and seek to work
cooperatively” with the appropriate
State official and to provide prompt
notice to him or her of its decision on
the request. § 702.108(b)(2).

The RMC is available only to credit
unions which otherwise fail an RBNW
requirement, because of the substantial
commitment of NCUA resources
required to administer the process of
evaluating and deciding RMC
applications. NCUA will be responsible
for ensuring the validity and reliability
of the quantitative measures used to
demonstrate mitigation of risk through
individual qualitative assessment of
each applicant credit union. Under
guidelines to be adopted before the
effective date of the final rule, NCUA
envisions a process for evaluating RMC
applications which resembles the
process used to consider requests for
expanded authority by corporate credit
unions under Appendix B to part 704,
12 C.F.R. 704.

D. General Comments on Proposed Rule

1. Regulatory capital. Numerous
commenters reiterated the call for new
forms of “‘regulatory capital” to play a
role in PCA. NCUA may have the
statutory authority to permit new
sources of capital for federally-chartered
credit unions. 12 U.S.C. 1757(7), 1757(9)
(permitting NCUA to authorize
regulatory capital in the form of shares
and subordinated debt). However,
CUMAA’s express, limited definition of
net worth—retained earnings under
GAAP—clearly precludes all but low
income-designated credit unions from
classifying such regulatory capital as net
worth for PCA purposes. § 1790d(0)(2).
Nevertheless, NCUA recognizes that, if
established, regulatory capital would be
available to absorb losses, thereby
insulating the NCUSIF from such losses.
See § 702.206(e) (criterion in evaluating
net worth restoration plans). Depending
on how it is structured, regulatory
capital on the balance sheet of a credit
union that meets the definition of
“complex” could conceivably reduce
the risk for which the RBNW
requirement is designed to compensate.
In the future, therefore, NCUA may
consider proposals to amend part 702 to
allow regulatory capital to offset an
RBNW requirement. See, e.g.,
§702.106(h) (“Allowance” component).

2. Banking industry trade association
comments. In its comment letter, a trade
association of the banking industry
made four principal comments on the
proposed rule. First, that the final rule
should exempt credit unions having
assets of $10 million or less. This
proposal to establish a minimum asset
floor, made by many commenters, is
adopted. Second, that a credit union
should be deemed “complex’ if it has
either $50 million or more in assets, any
MBLs in its asset portfolio, or any
investments for which it is required to
submit a quarterly monitoring report to
NCUA. See 12 C.F.R. 703.70(a),
703.90(b). These three sweeping criteria,
while simple, are overwhelmingly
overinclusive; NCUA'’s objective is to
develop an RBNW requirement that is
tailored to a credit union’s individual
risk profile. Third, that CUMAA and the
Treasury Department intended that
NCUA model the RBNW requirement on
the banks’ risk-based capital framework.
On the contrary, neither CUMAA nor
the Treasury Department envisioned a
clone of the banks’ risk-based capital
standards; rather, Congress instructed
NCUA to develop a credit union-
specific RBNW requirement, § 1790d(i),
which takes account of a full range of
relevant risks. S. Rep. at 13. As
explained in section C.7(d) above, the
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banks’ approach addresses credit risk
only. Third, that the proposed rule fails
to take account of differences in credit
quality among assets. The banks’ risk-
based capital standards create many
broad categories of assets and do not
further distinguish credit quality within
a category. The final rule establishes
fewer categories (i.e., risk portfolios,
§702.104) and designates risk
weightings to account for a broader
range of risks (e.g., credit and interest
rate risk). As explained in section C.4.
above, NCUA’s approach efficiently
captures the risks to the NCUSIF that
are the intended target of the RBNW
requirement.

3. Recognition of unrealized gains and
losses. Five commenters inquired about
treatment of unrealized gains and losses
on ‘“available-for-sale” securities under
SFAS 115. NCUA research indicated
that failure to adjust net worth to reflect
such gains and losses would rarely
result in artificially misstating a credit
union’s net worth category
classification. 65 FR at 8565. Thus,
neither part 702 nor this final rule
recognizes such gains and losses. NCUA
reiterates that unrealized gains and
losses are not reflected in net worth, the
numerator of the net worth ratio, but do
affect the denominator, total assets.

§ 702.2(f).

4. “PCA Oversight Task Force.” Ten
commenters requested NCUA to
periodically review implementation of
the final rule and to revise it as needed.
Another commenter was concerned that
NCUA would modify the final rule in
response to changing economic
conditions, without giving credit unions
sufficient notice and opportunity to
comply. In response to these concerns,
the NCUA Board in February 2000
established a “PCA Oversight Task

Force” and directed its members to
review at least a full year of
implementation of PCA and to
recommend modifications in the Fall of
2001. Any such modifications (apart
from RMC guidelines) will be made by
formal rulemaking, including public
notice and an opportunity to comment.

5. Method of calculating total assets.
Several commenters inquired why a
credit union is required to use its
calendar quarter-end account balances
to calculate an RBNW requirement, but
may elect among four methods to
calculate total assets in determining its
net worth ratio. See § 702.2(j). Similarly,
another proposed calculating the RBNW
requirement using average assets. The
RBNW requirement must rely on
quarter-end balances, rather than
average balances, for consistency;
because Call Report asset accounts are
reported as of calendar quarter-end, the
denominator for the eight “risk
portfolios” also must be calendar
quarter-end total assets. Otherwise, the
sum of the balances in asset accounts
(reported on a calendar quarter-end
basis) would not necessarily equal the
total assets (on other than a calendar
quarter-end basis). To reconstruct the
Call Report so that asset accounts are
reported on an average basis does not
appear to be cost justified for NCUA or
for credit unions at this time.

E. Impact of Final Rule

Under the proposed rule’s four-trigger
test, December 1999 Call Report data
indicates that an estimated 1408 credit
unions, or 13.2 percent of all credit
unions, met the definition of “complex”
and would be required to meet an
RBNW requirement. Compare 65 FR at
8605 (6/99 data). As a result, an
estimated twelve credit unions—
representing 2.3 percent of credit unions

defined as “complex” and .08 percent of
all credit unions—would have failed
their RBNW requirement under the
proposed standard calculation.

By contrast, December 1999 Call
Report data indicates the final rule’s
minimum asset “floor” would exempt
6195 credit unions having assets of $10
million or less. Of the remaining 4434
credit unions, 3982 would fall below the
minimum 6 percent RBNW “floor.”
Thus, a total of 96 percent of all credit
unions would be exempt from meeting
an RBNW requirement at the outset.

The remaining 452 credit unions, by
virtue of having an RBNW requirement
in excess of 6 percent, would meet the
definition of “complex” and be required
to meet an “applicable risk-based net
worth requirement.” § 702.103(a).
Among these, the average RBNW
requirement is estimated at 6.8 percent.
Seventy-five percent of these credit
unions have an RBNW requirement of
7.02 percent or less. For 90 percent of
them, the RBNW requirement is 7.83
percent or less.

In contrast, the average net worth
ratio is an estimated 12.16 percent—
more than 500 basis points higher than
the average RBNW requirement. As a
result, only an estimated 17 credit
unions—representing 3.7 percent of the
452 credit unions meeting the definition
of “complex,” and .0015 percent of all
credit unions—would have failed their
RBNW requirement under the standard
calculation. § 702.106. Some of these
undoubtedly would meet that
requirement by substituting alternative
components, § 702.107, or by obtaining
an offsetting RMC. § 702.108.

As Table 1 below indicates, as asset
size increases toward $500 million, it
becomes more likely that an RBNW
requirement will be applicable.

TABLE 1.—ESTIMATED APPLICABILITY AND IMPACT OF RBNW REQUIREMENT 14

C D
T Tl v
Source: 12/99 data: umber o or CUs to 0 -US .
Range of total assets f?i:] Céﬁ‘lcfllltl :r?si?ns (CUs) > $10 million %‘G@bfglcg SerJ\iSctho RBVI\ilr:/I\?hap— Rtgl\\llvvr\}l(;%— nlsrsrgll:r)?e?t%?l-
million RBNW ap- plies /All plies ing RBNW
plies CUs B/B total =

B/A=C D
Greater than $500 .......ccceeiiiiie e 122 19 15.6% 4.2% 0
Greater than $100 t0 $500 ......ccccciveeiiiieiiiieeereee e e e reee s 698 137 19.6% 30.3% 5
Greater than $50 10 $L00 ....eeiiiiiiiiiiiiiee e 688 88 12.8% 19.5% 5
Greater than $20 to $50 1,473 133 9.0% 29.4% 5
Greater than $15 to $20 572 34 5.9% 7.5% 0
Greater than $10 to $15 881 41 4.7% 9.1% 2




Federal Register/Vol. 65, No. 140/ Thursday, July 20, 2000/Rules and Regulations 44965
TABLE 1.—ESTIMATED APPLICABILITY AND IMPACT OF RBNW REQUIREMENT 4—Continued
C D
B Percentage | Percentage
A Number of of CUs to of All CUs E
Source: 12/99 data: : : .
Range of total assets for credit unions (CUs) > $10 million %‘G’gbfsfl(g %erj]iSCLO RBVKlr:/I\?hap- Rtgl\‘l"’vr\}'%%_ nErsrgltTe?tgijl-
(in $millions) million RBNW ap- plies /All plies ing RBNW
plies CUs B/B total =
B/A=C D
TOMAD s 4,434 452 10.2% 17

14NCUA has relied on estimates to assess the impact of certain modifications to the final rule because the present Call Report does not collect
the necessary data in sufficient detail. As a result, the use of Call Report data has the following impact: (1) the “Long-term real estate loans” risk
portfolio includes loans with a remaining maturity between 3 to 5 years, resulting in an overestimate of the RBNW requirement under the stand-
ard calculation, § 702.104(a); (2) the “Investments” risk portfolio includes mutual funds in the WAL bucket of one year or less, resulting in an un-
derestimate of the RBNW requirement under the standard calculation, §§ 702.104(c), 702.105(a)(1); (3) the “Low risk assets” risk portfolio in-
cludes cash on deposit and cash equivalents, resulting in an underestimate of the RBNW requirement under the standard calculation,
§702.104(d); and (4) the “Unused member business loan commitments” risk portfolio includes only unused commitments for commercial real es-
tate construction and land development, resulting in an underestimate of the RBNW requirement under the standard calculation. § 702.104(g).

The estimates in Table 1 above are

based on December 1999 Call Report
data as indicated in Table 2 below. The

line item references are subject to
change when the Call Report is revised

to conform with part 702 and to
incorporate the “PCA Worksheet.”

TABLE 2.—PRESENT CALL REPORT LINE ITEMS FOR ESTIMATING RBNW REQUIREMENT

Risk Portfolio

Call report items used to estimate risk portfolios

Call report estimate

(a) Long-term real estate
loans.

(b) Member business loans
(c) Investments

Total real estate 10anS 1€SS: .......ccoovvvviviveeeiiiiiiiee e

i. The amount of real estate loans that meet the defini-
tion of a member business loan.

ii. Real estate loans that will contractually refinance, re-
price or mature within 3 years.

Outstanding member business loans

All credit union investments categorized by weighted-

Schedule A, line 3 (Acct. codes 710) less:
i. Schedule A, line 9 (Acct. code 718).
ii. Schedule A, line 11 (Acct. code 712).

Schedule B, line 3 (Acct. code 400).
Schedule C:

ii. 1-3 Years
iii. 3-10 Years

(d) Low-risk Assets ..............

(e) Average-risk Assets

(f) Loans sold with recourse

course.

(g) Unused MBL Commit-
ments.

(h) Allowance .........ccccoeevenns

ment.

average life or repricing interval:.
i. Less than 1 Year .....ccccoovviiiiiiciiiciec e

iv. Greater than 10 Years
i. Cash and cash equivalents ....
ii. NCUSIF DEePOSIt ...coevvviieiiieiiiee i .
Total Assets less: Risk Portfolios (a) through (d) ...........
Outstanding balance of loans sold or swapped with re-
Commercial real estate construction and land develop-

Allowance for Loan and Lease LOSSES ..........ccccvvvveeeennn.

i. Line 12 (Acct. code 799A).

ii. Line 12 (Acct. code 799B).

iii. Line 12 (Acct code 799C).

iv. Line 12 (Acct code 799D).

i. Assets, line 1 (Acct. code 730).

ii. Assets line 25 (Acct code 794).

Assets, line 27 (Acct. code 010) less: Risk Portfolio line
items (a) through (d) above.

Schedule G, line 2.B. (Acct. code 819).

Schedule G, line 1.D. (Acct. code 814).

Assets, line 21 (Acct. code 719) (Limited to equivalent
of 1.5 percent of total loans.).

Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis
describing any significant economic
impact a final regulation may have on
a substantial number of small credit
unions (primarily those under $1
million in assets). The final rule
establishes an RBNW requirement to
apply to federally-insured credit unions
which meet the definition of
“complex.” The RBNW requirement is
expressly mandated by CUMAA as a
component of NCUA'’s system of prompt
corrective action. § 1790d(d).

For the purpose of this analysis, credit

unions under $1 million in assets will
be considered small entities. As of June
30, 1999, there were 1,690 such entities
with a total of $807.3 million in assets,
with an average asset size of $0.5
million. These small entities make up
15.6 percent of all credit unions, but
only 0.2 percent of all credit union
assets.

The proposed rule implements a
three-step process involving eight “risk
portfolios.” The first step is to
determine whether a credit union meets
the definition of “complex’” and an
RBNW requirement is applicable, based
on a minimum asset size of $10 million
and minimum RBNW requirement of 6

percent. The second step uses eight
standard components (which multiply
the “risk portfolios” by corresponding
risk weightings) to determine the
applicable RBNW requirement. The
third step provides a credit union the
opportunity to substitute any of three
specific standard components with a
corresponding alternative component
that may reduce the RBNW requirement
against which the credit union’s
quarterly net worth ratio is measured.
Credit unions that do not meet an
applicable RBNW requirement under
both the standard calculation and the
alternative components may apply for a
risk mitigation credit to reduce that
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requirement to reflect mitigation of
credit risk or interest rate risk.

The NCUA Board does not believe
that the final rule would impose
reporting or recordkeeping burdens that
require specialized professional skills
not available to small entities. Further,
NCUA estimates that, due to the $10
million asset minimum, none of these
small entities will be subject to an
applicable RBNW requirement under
the additional requirements of the final
rule. There are no other relevant federal
rules that duplicate, overlap, or conflict
with the final rule.

Paperwork Reduction Act

The reporting requirements in this
rule have been submitted to the Office
of Management and Budget. Under the
Paperwork Reduction Act of 1995, no
person is required to respond to a
collection of information unless it
displays a valid OMB number. Control
number 3133-0161 has been issued and
will be displayed in the table at 12 CFR
part 795.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their regulatory
actions on state and local interests.
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily adheres to the fundamental
federalism principles addressed by the
executive order. This final rule will
apply to all federally-insured credit
unions, including federally-insured,
State-chartered credit unions.
Accordingly, it may have a direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. This
impact is an unavoidable consequence
of carrying out the statutory mandate to
adopt a system of prompt corrective
action to apply to all federally-insured
credit unions. Throughout the
rulemaking process, NCUA staff has
consulted with a committee of
representative state regulators regarding
the impact of the RBNW requirement on
state-chartered credit unions. The
committee’s comments and suggestions
are reflected in the final rule.

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
instances where NCUA issues a final
rule as defined by section 551 of the

Administrative Procedure Act, 5 U.S.C.
551. The Office of Management and
Budget has determined that this rule is
not a major rule.

List of Subjects

12 CFR Part 700
Credit unions.

12 CFR Part 702

Credit unions, Reporting and
recordkeeping requirements.

By the National Credit Union
Administration Board on July 13, 2000.
Becky Baker,

Secretary of the Board.

Accordingly, 12 CFR parts 700 and
702 are amended as set forth below:

PART 700—DEFINITIONS

1. The authority citation for part 700
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1757(6) and
1766.

§700.1 [Amended]

2. Section 700.1 is amended by
removing paragraph (i) and
redesignating paragraphs (j) and (k) as
paragraphs (i) and (j), respectively.

PART 702—PROMPT CORRECTIVE
ACTION

3. The authority citation for part 702
continues to read as follows:

Authority: 12 U.S.C. 1766(a), 1790d.

4. Section 702.2 is amended in
paragraph (j)(2) by removing “702.106”
and adding ““702.108” in its place; and
by adding paragraph (k) to read as
follows:

§702.2 Definitions

* * * * *

(k) Weighted-average life means the
weighted-average time to the return of a
dollar of principal, calculated by
multiplying each portion of principal
received by the time at which it is
expected to be received (based on a
reasonable and supportable estimate of
that time), and then summing and
dividing by the total amount of
principal.

§702.102 [Amended]

5. Section 702.102 is amended in
paragraphs (a)(1), (a)(2) and (a)(3) by
removing the phrase “702.105 and
702.106” and by adding ““702.103
through 702.108” in its place.

6. Sections 702.103, 702.104, 702.105,
702.106, 702.107 and 702.108 are added
to subpart A of part 702 to read as
follows:

§702.103 Applicability of risk-based net
worth requirement.

(a) Criteria. For purposes of § 702.102,
a credit union is defined as “‘complex”
and a risk-based net worth requirement
is applicable only if the credit union
meets both of the following criteria as
reflected its most recent Call Report:

(1) Minimum asset size. Its quarter-
end total assets exceed ten million
dollars ($10,000,000); and

(2) Minimum RBNW calculation. Its
risk-based net worth requirement as
calculated under § 702.106 exceeds six
percent (6%).

(b) Optional Call Report filing. For
purposes of this part, a credit union
which is required to file a Call Report
only semiannually may elect to file a
Call Report for the first and/or third
quarter of a calendar year.

§702.104 Risk portfolios defined.

A risk portfolio is a portfolio of assets,
liabilities, or contingent liabilities as
specified below, each expressed as a
percentage of the credit union’s quarter-
end total assets reflected in its most
recent Call Report, rounded to two
decimal places (Table 1):

(a) Long-term real estate loans. Total
real estate loans and real estate lines of
credit outstanding, exclusive of those
outstanding that will contractually
refinance, reprice or mature within the
next five (5) years, and exclusive of all
member business loans (as defined in 12
CFR 723.1 or as approved under 12 CFR
723.20);

(b) Member business loans
outstanding. All member business loans
as defined in 12 CFR 723.1 or as
approved under 12 CFR 723.20;

(c) Investments. Investments as
defined by 12 CFR 703.150 or applicable
State law, including investments in
CUSOs (as defined by § 702.2(d));

(d) Low-risk assets. Cash on hand
(e.g., coin and currency, including vault,
ATM and teller cash) and the NCUSIF
deposit;

(e) Average-risk assets. One hundred
percent (100%) of total assets minus the
sum of the risk portfolios in paragraphs
(a) through (d) of this section;

(f) Loans sold with recourse.
Outstanding balance of loans sold or
swapped with recourse, excluding loans
sold to the secondary mortgage market
that have representations and warranties
consistent with those customarily
required by the U.S. Government and
government sponsored enterprises;

(g) Unused member business loan
commitments. Unused commitments for
member business loans as defined in 12
CFR 723.1 or as approved under 12 CFR
723.20; and

(h) Allowance. The Allowance for
Loan and Lease Losses not to exceed the
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equivalent of one and one-half percent
(1.5%) of total loans outstanding.

TABLE 1 -- §702.104 RISK PORTFOLIOS DEFINED

Risk portfolio

Assets, liabilities or contingent liabilities

(a) Long-term real estate loans

Total real estate loans and real estate lines of credit (excluding MBLs) with a maturity (and
next rate adjustment period if variable rate) greater than 5 years

(b) MBLs outstanding

Member business loans outstanding

(c) Investments

As defined by federal regulation or applicable State law.

(d) Low-risk assets

Cash on hand and NCUSIF deposit.

(e) Average-risk assets

100% of total assets minus sum of risk portfolios above

(f) Loans sold with recourse

Outstanding balance of loans sold or swapped with recourse, except for loans sold to the
secondary mortgage market with a recourse period of 1 year or less.

(9) Unused MBL commitments

Unused commitments for MBLs

(h) Allowance

Allowance for Loan and Lease Losses limited to equivalent of 1.50 percent of total loans

§702.105 Weighted-average life of
investments.

Except as provided below (Table 2),
the weighted-average life of an
investment for purposes of §§ 702.106(c)
and 702.107(c) is defined pursuant to
§702.2(k):

(a) Registered investment companies
and collective investment funds.

(1) For investments in registered
investment companies (e.g., mutual
funds) and collective investment funds,
the weighted-average life is defined as
the maximum weighted-average life
disclosed, directly or indirectly, in the
prospectus or trust instrument;

(2) For investments in money market
funds, as defined in 17 CFR 270.2a-7,
and collective investment funds
operated in accordance with short-term
investment fund rules set forth in 12

CFR 9.18(b)(4)(ii)(B)(1)—(3), the
weighted-average life is defined as one
(1) year or less; and

(3) For other investments in registered
investment companies or collective
investment funds, the weighted-average
life is defined as greater than five (5)
years, but less than or equal to seven (7)

ears;

(b) Callable fixed-rate debt obligations
and deposits. For fixed-rate debt
obligations and deposits that are
callable in whole, the weighted-average
life is defined as the period remaining
to the maturity date;

(c) Variable-rate debt obligations and
deposits. For variable-rate debt
obligations and deposits, the weighted-
average life is defined as the period
remaining to the next rate adjustment
date;

(d) Capital in mixed-ownership
Government corporations and corporate
credit unions. For capital stock in
mixed-ownership Government
corporations, as defined in 31 U.S.C.
9101(2), and member paid-in capital
and membership capital in corporate
credit unions, as defined in 12 CFR
704.2, the weighted-average life is
defined as greater than one (1) year, but
less than or equal to three (3) years;

(e) Investments in CUSOs. For
investments in CUSOs (as defined in
§702.2(d)), the weighted-average life is
defined as greater than one (1) year, but
less than or equal to three (3) years; and

(f) Other equity securities. For other
equity securities, the weighted average
life is defined as greater than ten (10)
years.
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TABLE 2 -- §702.105 WEIGHTED-AVERAGE LIFE OF INVESTMENTS
Investment Weighted-average life

(a) Registered investment
companies and collective
investment funds

i. Registered investment companies and collective investment funds: As disclosed in
prospectus or trust instrument, but if not disclosed, greater than five (5) years,

but less than or equal to seven (7) years.

ii. Money market funds and STIFs: One (1) year or less.

(b) Callable fixed-rate debt
obligations and deposits

Period remaining to maturity date.

(c) Variable-rate debt obligations
and deposits

Period remaining to next rate adjustment date.

(d) Capital in mixed-ownership
Government corporations and
corporate credit unions

Greater than one (1) year, but less than or equal to three (3) years.

(e) Investments in CUSOs

Greater than one (1) year, but less than or equal to three (3) years.

(f) Other equity securities

Greater than ten (10) years.

§702.106 Standard calculation of risk-
based net worth requirement.

A credit union’s risk-based net worth
requirement is the aggregate of the
following standard component amounts,
each expressed as a percentage of the
credit union’s quarter-end total assets as
reflected in its most recent Call Report,
rounded to two decimal places (Table
3):

(a) Long-term real estate loans. The
sum of:

(1) Six percent (6%) of the amount of
long-term real estate loans less than or
equal to twenty-five percent (25%) of
total assets; and

(2) Fourteen percent (14%) of the
amount in excess of twenty-five percent

(25%) of total assets;

(b) Member business loans
outstanding. The sum of:

(1) Six percent (6%) of the amount of
member business loans outstanding less
than or equal to twelve and one-quarter
percent (12.25%) of total assets; and

(2) Fourteen percent (14%) of the
amount in excess of twelve and one-
quarter percent (12.25%) of total assets;

(c) Investments. The sum of:

(1) Three percent (3%) of the amount
of investments with a weighted-average
life (as specified in § 702.105 above) of
one (1) year or less;

(2) Six percent (6%) of the amount of
investments with a weighted-average
life greater than one (1) year, but less
than or equal to three (3) years;

(3) Twelve percent (12%) of the
amount of investments with a weighted-
average life greater than three (3) years,
but less than or equal to ten (10) years;
and

(4) Twenty percent (20%) of the
amount of investments with a weighted-
average life greater than ten (10) years;

(d) Low-risk assets. Zero percent (0%)
of the entire portfolio of low-risk assets;

(e) Average-risk assets. Six percent
(6%) of the entire portfolio of average-
risk assets;

(f) Loans sold with recourse. Six
percent (6%) of the entire portfolio of
loans sold with recourse;

(g) Unused member business loan
commitments. Six percent (6%) of the
entire portfolio of unused member
business loan commitments; and

(h) Allowance. Negative one hundred
percent (—100%) of the balance of the
Allowance for Loan and Lease Losses
account, not to exceed the equivalent of
one and one-half percent (1.5%) of total
loans outstanding.
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TABLE 3 -- §702.106 STANDARD CALCULATION OF RBNW REQUIREMENT
Risk portfolio Amount of risk portfolio (as percent of quarter-end total | Risk weighting
assets) to be multiplied by risk weighting
(a) Long-term real estate loans 0 to 25.00% .06
over 25.00% 14
(b) MBLs outstanding 0to 12.25% .06
over 12.25% 14
(¢) Investments By weighted-average life: Oto1year .03
>{year to 3 years .06
>3 years to 10 years 12
>10 years .20
(d) Low-risk assets All % .00
(e) Average-risk assets All % .06
(f) Loans sold with recourse All % .06
(9) Unused MBL commitments All % .06
(h) Allowance Limited to equivalent of 1.50% of total loans (1.00)
(expressed as a percent of total assets)
A credit union’s RBNW requirement is the sum of eight standard components. A standard component is calculated for each of the
eight risk portfolios, equal to the sum of each amount of a risk portfolio times its risk weighting. A credit union is classified
“undercapitalized” if its net worth ratio is less than its applicable RBNW requirement.

§702.107 Alternative components for
standard calculation.

A credit union may substitute one or
more alternative components below, in
place of the corresponding standard
components in § 702.106 above, when
any alternative component amount,
expressed as a percentage of the credit
union’s quarter-end total assets as
reflected in its most recent Call Report,
rounded to two decimal places, is
smaller (Table 4):

(a) Long-term real estate loans. The
sum of:

(1) Eight percent (8%) of the amount
of such loans with a remaining maturity
of greater than 5 years, but less than or
equal to 12 years;

(2) Twelve percent (12%) of the
amount of such loans with a remaining
maturity of greater than 12 years, but
less than or equal to 20 years; and

(3) Fourteen percent (14%) of the
amount of such loans with a remaining
maturity greater than 20 years;

(b) Member business loans
outstanding. The sum of:

(1) Fixed rate. Fixed-rate member
business loans outstanding as follows:

(i) Six percent (6%) of the amount of
such loans with a remaining maturity of
3 or fewer years;

(ii) Nine percent (9%) of the amount
of such loans with a remaining maturity
greater than 3 years, but less than or
equal to 5 years;

(iii) Twelve percent (12%) of the
amount of such loans with a remaining
maturity greater than 5 years, but less
than or equal to 7 years;

(iv) Fourteen percent (14%) of the
amount of such loans with a remaining
maturity greater than 7 years, but less
than or equal to 12 years; and

(v) Sixteen percent (16%) of the
amount of such loans with a remaining
maturity greater than 12 years; and

(2) Variable-rate. Variable-rate
member business loans outstanding as
follows:

(i) Six percent (6%) of the amount of
such loans with a remaining maturity of
3 or fewer years;

(ii) Eight percent (8%) of the amount
of such loans with a remaining maturity
greater than 3 years, but less than or
equal to 5 years;

(iii) Ten percent (10%) of the amount
of such loans with a remaining maturity
greater than 5 years, but less than or
equal to 7 years;

(iv) Twelve percent (12%) of the
amount of such loans with a remaining
maturity greater than 7 years, but less
than or equal to 12 years; and

(v) Fourteen percent (14%) of the
amount of such loans with a remaining
maturity greater than 12 years.

(c) Investments. The sum of:

(1) Three percent (3%) of the amount
of investments with a weighted-average
life (as specified in § 702.105 above) of
one (1) year or less;

(2) Six percent (6%) of the amount of
investments with a weighted-average
life greater than one (1) year, but less
than or equal to three (3) years;

(3) Eight percent (8%) of the amount
of investments with a weighted-average
life greater than three (3) years, but less
than or equal to five (5) years;

(4) Twelve percent (12%) of the
amount of investments with a weighted-
average life greater than five (5) years,
but less than or equal to seven (7) years;

(5) Sixteen percent (16%) of the
amount of investments with a weighted-
average life greater than seven (7) years,
but less than or equal to ten (10) years;
and

(6) Twenty percent (20%) of the
amount of investments with a weighted-
average life greater than ten (10) years.

BILLING CODE 7535-01-P
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TABLE 4 -- §702.107 ALTERNATIVE COMPONENTS FOR STANDARD CALCULATION
(a) LONG-TERM REAL ESTATE LOANS

Amount of long-term real estate loans
by remaining maturity

Alternative risk weighting

> 5 years to 12 years .08
> 12 years to 20 years 12
> 20 years 14

corresponding standard component if smaller.

The “alternative component” is the sum of each amount of the Long-term real estate loans risk portfolio by
remaining maturity (as a percent of quarter-end total assets) times its alternative factor. Substitute for

(b) MEMBER BUSINESS LOANS

Amount of member business loans by Alternative risk weighting
remaining maturity

Fixed-rate MBLs

0 to 3 years .06
> 3 years to 5 years .09
> 5 years to 7 years 12
> 7 years to 12 years 14
> 12 years .16
Variable-rate MBLs

0 to 3 years .06
> 3 years to 5 years .08
> 5 years to 7 years .10
> 7 years to 12 years 12
> 12 years 14

The "“alternative component” is the sum of each amount of the member business loans risk portfolio by fixed
and variable rate and by remaining maturity (as a percent of quarter-end total assets) times its alternative
factor. Substitute for corresponding standard component if smaller.

(c) INVESTMENTS

Amount of investments by weighted-
average life

Alternative risk weighting

0to 1 year .03
>1 year to 3 years .06
>3 years to 5 years .08
>5 years to 7 years 12
>7 years to 10 years 16
> 10 years .20

component if smaller.

The “alternative component” is the sum of each amount of the Investments risk portfolio by weighted-average
life (as a percent of quarter-end total assets) times its alternative factor. Substitute for corresponding standard
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§702.108 Risk mitigation credit to reduce (1) Credit risk; or (2) The NCUA Board, when

risk-based net worth requirement. (2) Interest rate risk as demonstrated evaluating the application of a FISCU,
(a) Application for credit. Upon by economic value exposure measures. shall consult and seek to work

application by a credit union which (b) Application by FISCU. In the case  cooperatively with the appropriate State

fails to meet its applicable risk-based of a FISCU seeking a risk mitigation official, and shall provide prompt notice

net worth requirement, and pursuant to  credit— of its decision to the appropriate State

guidelines duly adopted by the NCUA (1) Before an application under official.

Board, the NCUA Board may in its paragraph (a) above may be submitted to

discretion grant a credit to reduce a risk- the NCUA Board, it must be submitted 7. Appendices A through F are added

based net worth requirement under in duplicate to the appropriate State to subpart A to read as follows:

sections 702.106 and 702.107 upon official and the appropriate Regional BILLING CODE 7535_01_pP

proof of mitigation of: Director; and
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APPENDICES TO SUBPART A

APPENDIX A — EXAMPLE STANDARD COMPONENTS FOR RBNW REQUIREMENT, §702.106
(EXAMPLE CALCULATION IN BOLD)

Risk portfolio Dollar Amount as Risk Amount Standard
balance percent of weighting | times risk component
quarter-end weighting
total assets
Quarter-end total assets 200,000,000 100.0000 %
(a) Long-term real estate loans 60,000,000 30.0000 % = 2.20 %
Threshold amount: 0 to 25% 25.0000 % .06 1.5000 %
Excess amount: over 25% 5.0000 % 14 0.7000 %
(b) MBLs outstanding 25,000,000 12.5000 % = 0.77 %
Threshold amount: 0 to 12.25% 12.2500 % .06 0.7350 %
Excess amount: over 12.25% 0.2500 % 14 0.0350 %
(c) Investments 50,000,000 = 25.0000 % = 1.51 %
Weighted-average life:
Oto 1 year 24,000,000 12.0000 % .03 0.3600 %
>1 year to 3 years 15,000,000 7.5000 % .06 0.4500 %
>3 years to 10 years 10,000,000 5.0000 % A2 0.6000 %
>10 years 1,000,000 0.5000 % .20 0.1000 %
(d) Low-risk assets 4,000,000 2.0000 % .00 0%
Sum of risk portfolios (a) 139,000,000 69.5000 %
through (d) above
(e) Average-risk assets 61,000,000 30.5000 %¥ .06 1.83 %
(f) Loans sold with recourse 40,000,000 20.0000 % .06 1.20%
(g) Unused MBL commitments 5,000,000 2.5000 % .06 015 %
(h) Allowance 2,040,000.00 1.0200 % (1.00) (1.02) %
Sum of standard components:
RBNW requirement ¢ 6.64 %

¥ The Average-risk assets risk portfolio percent of quarter-end total assets equals 100 percent minus the sum of the percentages in
the four risk portfolios above (i.e., Long-term real estate loans, MBLs outstanding, Investments, and Low-risk assets).

¥ The Allowance risk portfolio is limited to the equivalent of 1.50 percent of total loans. For an example computation of the
permitted doilar balance of Allowance, see worksheet in Appendix B below.
¢ A credit union is classified "undercapitalized” if its net worth ratio is less than its applicable RBNW requirement. The dollar
equivalent of RBNW requirement may be computed for informational purposes as the RBNW requirement percent of total assets.
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APPENDIX B — ALLOWANCE RISK PORTFOLIO DOLLAR BALANCE VWWORKSHEET

(EXAMPLE CALCULATION IN BOLD)

Balance sheet Dollar Percent of Range of Permitted | Permitted
account balance total loans ALL ALL dollar
permitted | percent of | balance of
total loans | Allowance
Allowance for Loan and 2,400,000 1.7647% 0to 1.50% 1.50% 2,040,000
Lease Losses (ALL)
Total loans 136,000,000
APPENDIX C — EXAMPLE LONG-TERM REAL ESTATE LOANS
ALTERNATIVE COMPONENT, §702.107(a)
(EXAMPLE CALCULATION IN BOLD)
Remaining Dollar balance Percent of Alternative Alternative
maturity of Long-term total assets by risk component
real estate loans remaining weighting
by remaining maturity
maturity
> 5 years to 12 years 40,000,000 20.0000 % .08 1.6000 %
> 12 years to 20 years 15,000,000 7.5000 % 12 0.9000 %
> 20 years 5,000,000 2.5000 % 14 0.3500 %
Sum of above equals
Alternative component* 2.85%

* Substitute for standard component if lower.

APPENDIX D — EXAMPLE OF MEMBER BUSINESS LOANS
ALTERNATIVE COMPONENT, §702.107(b)
(EXAMPLE CALCULATION IN BOLD)

Remaining Dollar balance Percent of Alternative Alternative
maturity of MBLs by total assets by risk component
remaining remaining weighting
maturity maturity
Fixed-rate MBLs
0 to 3 years 6,000,000 3.0000 % .06 0.1800 %
> 3 years to 5 years 4,000,000 2.0000 % .09 0.1800 %
> 5 years to 7 years 2,000,000 1.0000 % 12 0.1200 %
> 7 years to 12 years 0 0.0000 % 14 0.0000 %
> 12 years 0 0.0000 % 16 0.0000 %
Variable-rate MBLs
0 to 3 years 7,000,000 3.5000 % .06 0.2100 %
> 3 years to 5 years 4,000,000 2.0000 % .08 0.1600 %
> 5 years to 7 years 2,000,000 1.0000 % .10 0.1000 %
> 7 years to 12 years 0 0.0000 % 12 0.0000 %
>12 years 0 0.0000 % 14 0.0000 %
Sum of above equals
Alternative component* 0.95 %

* Substitute for standard component if lower.
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APPENDIX E -- EXAMPLE OF INVESTMENTS ALTERNATIVE COMPONENT, §702.107(c)

(EXAMPLE CALCULATION IN BOLD)

Weighted-average | Dollar balance | Percent of total Alternative Alternative
life of investments assets by risk weighting component
by weighted- weighted-
average life average life
0to 1 year 24,000,000 12.0000 % .03 0.3600 %
> 1 year to 3 years 15,000,000 7.5000 % .06 0.4500 %
> 3 years to 5 years 8,000,000 4.0000 % .08 0.3200 %
> 5 years to 7 years 1,000,000 0.5000 % 12 0.0600 %
> 7 years to 10 years 1,000,000 0.5000 % .16 0.0800 %
> 10 years 1,000,000 0.5000 % .20 0.1000 %
Sum of above equals
Alternative component* 1.37 %

* Substitute for standard component if lower.

APPENDIX F -- EXAMPLE RBNW REQUIREMENT USING ALTERNATIVE COMPONENTS

(EXAMPLE CALCULATION IN BOLD)

Risk portfolio Standard Alternative Lower of standard or
component component alternative component

(a) Long-term real estate loans 2.20 % 2.85 % 2.20 %

(b) MBLs outstanding 0.77 % 0.95 % 0.77 %

(c) Investments 1.51 % 1.37 % 1.37 %

Standard compoﬁent

Compare to Net Worth Ratio

(d) Low-risk assets 0%

(e) Average-risk assets 1.83 %
(f) Loans sold with recourse 1.20 %
(9) Unused MBL commitments 0.15 %
(h) Allowance (1.02) %
RBNW requirement* 6.50 %

* A credit union is “undercapitalized” if its net worth ratio is less than its applicable RBNW requirement.

8. Section 702.302 is amended by
removing the phrase “and any risk
based net worth requirement applicable
to a new credit union defined as
‘complex‘ under §§ 702.103 through
702.106” from paragraph (a); and by
removing the phrase “and also meets
any applicable risk-based net worth
requirement under §§ 702.105 and
702.106” from paragraphs (c)(1), (c)(2)
and (c)(3).

[FR Doc. 00-18278 Filed 7-19-00; 8:45 am]
BILLING CODE 7535-01-C

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Loan Interest Rates

AGENCY: National Credit Union
Administration.

ACTION: Final rule.

SUMMARY: The current 18 percent per
year federal credit union loan rate is
scheduled to revert to 15 percent on
September 9, 2000, unless otherwise
provided by the NCUA Board (Board). A
15 percent ceiling would restrict certain
categories of credit and adversely affect
the financial condition of a number of
federal credit unions. At the same time
prevailing market rates and economic

conditions do not justify a rate higher
than the current 18 percent ceiling.
Accordingly, the Board hereby
continues an 18 percent federal credit
union loan rate ceiling for the period
September 9, 2000, through March 8,
2002. Loans and lines of credit balances
existing prior to May 18, 1987, may
continue to bear their contractual rate of
interest, not to exceed 21 percent. The
Board is prepared to reconsider the 18
percent ceiling at any time should
changes in economic conditions
warrant.

DATES: Effective August 21, 2000.

FOR FURTHER INFORMATION CONTACT:
Daniel Gordon, Senior Investment
Officer, (703) 518-6623.

SUPPLEMENTARY INFORMATION:
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Background

Public Law 96-221, enacted in 1979,
raised the loan interest rate ceiling for
federal credit unions from one percent
per month (12 percent per year) to 15
percent per year. It also authorized the
Board to set a higher limit, after
consulting with the Congress, the
Department of Treasury and other
federal financial agencies, for a period
not to exceed 18 months, if the Board
determined that: (1) money market
interest rates have risen over the
preceding six months; and (2) prevailing
interest rate levels threaten the safety
and soundness of individual credit
unions as evidenced by adverse trends
in growth, liquidity, capital, and
earnings.

On December 3, 1980, the Board
determined that the foregoing
conditions had been met. Accordingly,
the Board raised the loan ceiling for
nine months to 21 percent. In the
unstable environment of the first-half of
the 1980s, the Board lowered the loan
rate ceiling from 21 percent to 18
percent, effective May 18, 1987. This
action was taken in an environment of
falling market interest rates from 1980 to
early 1987. The ceiling has remained at
18 percent to the present.

The Board believes that the 18 percent
ceiling will permit credit unions to
continue to meet their current lending
programs, permit flexibility so that
credit unions can react to any adverse
economic developments, and ensure
that any increase in the cost of funds
would not affect the safety and
soundness of federal credit unions.

The Board would prefer not to set
loan interest rate ceilings for federal
credit unions. Credit unions are
cooperatives and balance loan and share
rates consistent with the needs of their
members and prevailing market interest
rates. The Board supports free lending
markets and the ability of federal credit
union boards of directors to establish
loan rates that reflect current market
conditions and the interests of their
members. Congress has, however,
imposed loan rate ceilings since 1934.
In 1979, Congress set the ceiling at 15
percent but authorized the Board to set
a ceiling in excess of 15 percent, if
conditions warrant. The following

analysis justifies a ceiling above 15
percent, but at the same time does not
support a ceiling above the current 18
percent. The Board is prepared to
reconsider this action at any time
should changes in economic conditions
warrant.

Recent Economic Activity

A number of measures of inflation
continue to reflect price pressures on
the economy. The Gross Domestic Price
Deflator, a broad measure of inflation,
rose at a three percent annual rate in the
first quarter, the largest increase since a
similar rise in the first quarter of 1995.
The Consumer Price Index rose 3.1
percent from May 1999 through May
2000, compared to 2.7 percent for all of
last year. The personal consumption
expenditure price index, a separate
measure tied to Gross Domestic Product,
rose at a 3.1 percent annual pace in the
first quarter, above the 2.5 percent rate
of increase in the last three months of
1999.

The economy is continuing to expand
at a rapid rate increasing inflationary
concerns. Gross Domestic Product grew
at a very strong 5.5 percent annual rate
in the first three months of this year,
after a 7.3 percent increase in the fourth
quarter of 1999 and a 5.7 percent rise in
the third quarter of 1999. Consumer
spending, which has been the engine of
this long-term expansion, soared at 7.7
percent annual rate in the first quarter
of 2000, the largest increase in 17 years.
The University of Michigan’s measure of
consumer confidence remains close to
the level reached last year, suggesting
high consumer spending will be
sustained.

Money Market Interest Rates

Inflationary concerns and
expectations about the future level of
economic activity have led to a
substantial tightening by the Federal
Reserve. Table 1 indicates that the
Federal Reserve has raised its target fed
funds rate six times between June 1999,
when the target rate was increased from
4.75 percent to 5.00 percent, and June
2000, when the target rate was increased
50 basis points from 6.00 to 6.50
percent. In choosing to raise rates in
May 2000, the Federal Reserve

concluded that gains in worker
productivity “could no longer” offset
the impact of higher costs.

The 6.50 percent target rate is the
highest such target in nine years.
Although the Federal Reserve chose not
to raise the target rate again last month,
its accompanying statement suggested
inflation is still of substantial concern.
In its official statement, the Federal
Reserve indicated that “the risks
continue to be weighted mainly toward
conditions that may generate heightened
inflation pressures in the foreseeable
future * * * [s]igns that growth in
demand is moving to a sustainable pace
are still tentative and preliminary.”

Individual Federal Reserve officials
have elaborated on the Federal Reserve’s
official statement. For example, the
President of the Chicago Federal
Reserve, Moskow, said, “‘we still are in
a period where aggregate demand is
growing at a pace that is exceeding
potential supply. * * * I haven’t seen
any significant adjustment up to this
point.” Richmond Federal Reserve
President Broaddus said that core
prices, excluding food and energy
prices, “have shown signs of
acceleration.”

The implied rate on futures contracts
for September is 6.70 percent,
suggesting financial markets anticipate
another increase in the fed funds target
rate at the August Federal Reserve Open
Market Committee meeting.

TABLE 1.—RECENT CHANGES IN FED-
ERAL RESERVE TARGET FED FUNDS
RATE

Fed funds tar-

Date get rate

(percent)
May 2000 .... 6.50
March 2000 ....... 6.00
February 2000 .. 5.75
November 1999 5.50
August 1999 .. 5.25
June 1999 ... 5.00

Table 2 shows that that in the last six
months there has been an increase in
interest rates in the three-month to two-
year maturities, of greatest relevance to
a credit union’s cost of funds.

TABLE 2.—YIELDS ON GOVERNMENT SECURITIES

. December 31, 1999 June 30, 2000 Change
Maturity (percent) (percent) (percegnt)
1 21 1210 111 TS PRSP RPPTROE 5.31 5.82 .51
5.73 6.19 47
5.96 6.05 .09
6.24 6.35 A1
6.34 6.19 —.16
6.44 6.03 —-.41
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TABLE 2.—YIELDS ON GOVERNMENT SECURITIES—Continued
: December 31, 1999 June 30, 2000 Change
Maturity (percent) (percent) (percent)
10 IR PP RPPPRE 6.48 5.88 -.60

Financial Implications For Credit
Unions

For at least 731 credit unions,
representing 111 percent of the reporting
federal credit unions, the most common
rate on unsecured loans was above 15
percent. While the bulk of credit union
lending is below 15 percent, small
credit unions and credit unions that
have instituted risk-based lending
programs require interest rates above 15
percent to maintain liquidity, capital,
earnings, and growth. Loans to members
who have not yet established a credit
history or have weak credit histories
have more credit risk. Credit unions
must charge rates to cover the potential
of higher than usual losses for such
loans. There are undoubtedly more than
731 federal credit unions charging over
15 percent for unsecured loans to such
members. Many credit unions have
“Credit Builder” or “Credit Rebuilder”
loans, but only report the “most
common rate” on the Call report for
unsecured loans. Lowering the interest
rate ceilng for federal credit unions
would discourage these credit unions
from making these loans. Credit seekers’
options would be reduced and most of
the affected members would have no
alternative but to turn to other lenders
who will charge much higher rates.

Small credit unions would be
particularly affected by lower loan rate
ceilings since they tend to have a higher
level of unsecured loans, typically with
lower loan balances. Thus small credit
unions making small loans to members
with poor or no credit histories are
struggling with far higher costs than the
typical credit union. Both young people
and lower-income households have
limited access to credit and, absent a
credit union, often pay rates of 24 to 30
percent to other lenders. Rates between
15 and 18 percent are attractive to such
members.

Table 3 shows the number of credit
unions in each asset group where the
most common rate is more than 15
percent for unsecured loans.

10f the 6489 federal credit unions, 5,002 had
zero balances in the 15 percent and above
unsecured loan rate category or did not report a
balance for the December 1999 reporting period.

TABLE 3.—ACTIVE FEDERAL CREDIT
UNIONS WITH MOST COMMON UNSE-
CURED LOAN RATES GREATER THAN
15 PERCENT

[December 1999]

Peer group by Total all Number of
asset size FCUs FCUs*
$0-2 million ...... 1,697 178
$2-10 million .... 2,212 258
$10-50 million .. 1,725 202
$50 million+ ...... 855 93

Total ....... 6,489 731

*With Loan Rates equal or greater than 15
percent.

Among the 731 credit unions where
the most common rate is more than 15
percent for unsecured loans, 121 have
20 percent or more of their assets (Table
4) in this category. For these credit
unions, lowering the rates would
damage their liquidity, capital, earnings,
and growth.

TABLE 4.—ACTIVE FEDERAL CREDIT
UNIONS WITH MosT COMMON UN-
SECURED LOAN RATES GREATER
THAN 15 PERCENT AND MORE THAN
20 PERCENT OF ASSETS IN UNSE-
CURED LOANS

[December 1999]

Average

percentage Number of

of loan rates FCUs with

Peer group by reater than loan rates

asset size 9 equal or

15 percent h

to total as- | gEater than

sets 15 percent.
$0-2 million ...... 40 81
$2-10 million ... 28 32
$10-50 million .. 36 5
$50 million+ ...... 21 3
Total ........... 125 121

In conclusion, the Board has
continued the federal credit union loan
interest rate ceiling of 18 percent per

year for the period September 9, 2000 to
March 8, 2002. Loans and line of credit
balances existing on May 16, 1987, may
continue to bear interest at their
contractual rate, not to exceed 21
percent. Finally, the Board is prepared
to reconsider the 18 percent ceiling at
any time during the extension period
should changes in economic conditions
warrant.

Regulatory Procedures

Administrative Procedure Act

The Board has determined that
notification and public comment on this
rule are impractical and not in the
public interest. 5 U.S.C. 553(b)(3)(B).
Due to the need for a planning period
prior to the September 9, 2000,
expiration date of the current rule, and
the threat to the safety and soundness of
individual credit unions with
insufficient flexibility to determine loan
rates, final action on the loan rate
ceiling is necessary.

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a regulation may have on a
substantial number of small credit
unions (those under one million dollars
in assets). This final rule provides
added flexibility to all federal credit
unions regarding the permissible
interest rate that may be used in
connection with lending. The NCUA
Board has determined and certifies that
this rule will not have a significant
economic impact on a substantial
number of small credit unions.

Paperwork Reduction Act

NCUA has determined that this rule
does not increase paperwork
requirements under the Paperwork
Reduction Act of 1995 and regulations
of the Office of Management and
Budget.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their regulatory
actions on state and local interest. In
adherence to fundamental federalism
principles, NCUA, an independent
regulatory agency as defined in 44
U.S.C. 3502(5), voluntarily complies
with the executive order. This rule
applies only to federal credit unions
and, thus, will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, nor
materially affect state interests. The
NCUA has determined that the rule does
not constitute a policy that has any
federalism implication for purposes of
the executive order.
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Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
instances where NCUA issues a final
rule as defined by Section 551 of the
Administrative Procedure Act. 5 U.S.C.
551. NCUA has recommended to the
Office of Management and Budget that
it determine that this is not a major rule
and is awaiting its determination.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

NCUA has determined that this rule
will not affect family well-being within
the meaning of Section 654 of the
Treasury and General Government
Appropriations Act, 1999, Pub. L. 105—
277,112 Stat. 2681 (1998).

List of Subjects in 12 CFR Part 701

Credit, Credit unions, Loan interest
rates.

By the National Credit Union
Administration Board on July 13, 2000.
Becky Baker,

Secretary to the Board.

Accordingly, NCUA amends 12 CFR
chapter VII as follows:

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS (AMENDED)

1. The authority citation for Part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, and 1789. Section 701.6 is also
authorized by 15 U.S.C. 3717. Section 701.31
is also authorized by 15 U.S.C. 1601 et seq.,
42 U.S.C. 1981 and 3601-3610. Section
701.35 is also authorized by 42 U.S.C. 4311—
4312.

2. Section 701.21(c)(7)(ii)(C) is revised
to read as follows:

§701.21 Loans to members and lines of
credit to members.

* * * * *

C) * *x %

(

(7) * *x %
(..
(

*
*
*

ii)
C) Expiration. After March 8, 2002, or
as otherwise ordered by the NCUA
Board, the maximum rate on federal
credit union extensions of credit to
members shall revert to 15 percent per
year. Higher rates may, however, be
charged, in accordance with paragraph
(c)(7)(ii)(A) and (B) of this section, on

loans and line of credit balance existing
on or before May 16, 1987.

* * * * *

[FR Doc. 00-18277 Filed 7-19-00; 8:45 am]
BILLING CODE 7535-01-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-216—-AD; Amendment
39-11826; AD 2000-13-51]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-200 and —300 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting airworthiness directive (AD)
2000-13-51 that was sent previously to
certain U.S. owners and operators of
Boeing Model 737-200 and —300 series
airplanes by individual notices. This AD
requires repetitive special detailed
inspections to detect cracking of the
main deck cargo door frames, their
existing reinforcing angles (where
applicable), and the attach holes of the
latch fittings between frame station (FS)
361.87 and FS 498.12, and between
water line (WL) 202.35 and WL 213.00,
in the area where the main deck cargo
door latch fittings attach to the frames,
and corrective actions, if necessary. This
action is prompted by a report
indicating that three of the subject
airplanes had multiple cracks in the
lower portion of the main deck cargo
door frames and, in some cases, the
reinforcing angles. The actions specified
by this AD are intended to detect and
correct cracking of the lower portion of
the main deck cargo door frames, which
could result in sudden depressurization,
loss or opening of the main deck cargo
door during flight, and loss of control of
the airplane.
DATES: Effective July 25, 2000, to all
persons except those persons to whom
it was made immediately effective by
emergency AD 2000-13-51, issued July
3, 2000, which contained the
requirements of this amendment.
Comments for inclusion in the Rules
Docket must be received on or before
September 18, 2000.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation

Administration (FAA), Transport
Airplane Directorate, ANM—114,
Attention: Rules Docket No. 2000—NM—
216—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
iarcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2000-NM-216—AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

Information pertaining to this
amendment may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Small
Airplane Directorate, Atlanta Aircraft
Certification Office, One Crown Center,
1895 Phoenix Boulevard, Suite 450,
Atlanta, Georgia; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Rany Azzi, Aerospace Engineer,
Airframe and Propulsion Branch, ACE-
117A, FAA, Atlanta Aircraft
Certification Office, One Crown Center,
1895 Phoenix Boulevard, Suite 450,
Atlanta, Georgia 30337-2748, telephone
(770) 703—6083; fax (770) 703—6097.

SUPPLEMENTARY INFORMATION: On ]uly 3,
2000, the FAA issued emergency AD
2000-13-51, which is applicable to all
Boeing Model 737-200 and —300 series
airplanes equipped with a main deck
cargo door installed in accordance with
Supplemental Type Certificate (STC)
SA2969S0.

That action was prompted by a report
indicating that three of the subject
airplanes had multiple cracks in the
lower portion of the main deck cargo
door frames and, in some cases, the
reinforcing angles. The exact cause of
the cracking is unknown at this time.
The area of the cracking is between
frame station (FS) 361.87 and FS 498.12
where the latch fittings attach to the
main deck cargo door frames. Such
cracking in the lower portion of the
main deck cargo door frames could
cause reduced structural integrity of the
main deck cargo door. This condition, if
not corrected, could result in sudden
depressurization, loss or opening of the
main deck cargo door during flight, and
loss of control of the airplane.
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Explanation of Requirements of the
Rule

Since the unsafe condition described
is likely to exist or develop on other
airplanes of the same type design, the
FAA issued emergency AD 2000-13-51
to detect and correct cracking of the
lower portion of the main deck cargo
door frames, which could result in
sudden depressurization, loss or
opening of the main deck cargo door
during flight, and loss of control of the
airplane. The AD requires repetitive
special detailed inspections to detect
cracking of the main deck cargo door
frames, their existing reinforcing angles
(where applicable), and the attach holes
of the latch fittings between FS 361.87
and FS 498.12, and between WL 202.35
and WL 213.00, in the area where the
main deck cargo door latch fittings
attach to the frames, and corrective
actions, if necessary.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
notices issued on July 3, 2000 to all
known U.S. owners and operators of
Boeing Model 737-200 and —300 series
airplanes equipped with a main deck
cargo door installed in accordance with
STC SA2969S0. These conditions still
exist, and the AD is hereby published in
the Federal Register as an amendment
to section 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective to all persons.

Reporting Requirements

This AD also requires that operators
report the results of the special detailed
inspection to the FAA. Because the
cause of the addressed cracking is not
currently known, the intent of these
required inspection reports is to enable
the FAA to determine how widespread
such cracking problems may be in the
affected fleet.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.

Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM-216—-AD.”
The postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a ““significant
regulatory action”” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket.

A copy of it, if filed, may be obtained
from the Rules Docket at the location
provided under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-13-51 Boeing: Amendment 39-11826.
Docket 2000-NM-216-AD.

Applicability: Model 737—-200 and —300
series airplanes equipped with a main deck
cargo door installed in accordance with
Supplemental Type Certificate (STC)
SA2969S0; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct cracking of the lower
portion of the main deck cargo door frames,
which could result in sudden
depressurization, loss or opening of the main
deck cargo door during flight, and loss of
control of the airplane, accomplish the
following:

(a) Prior to further flight after the effective
date of this AD, perform a special detailed
inspection using a borescope to detect
cracking of the main deck cargo door frames,
their existing reinforcing angles (where
applicable), and the attach holes of the latch
fittings between frame station (FS) 361.87
and FS 498.12, and between water line (WL)
202.35 and WL 213.00, in the area where the
main deck cargo door latch fittings attach to
the frames.

(1) If no cracking is detected, repeat the
inspection thereafter at intervals not to
exceed 150 flight cycles.

(2) If any cracking is detected, prior to
further flight, accomplish the requirements of
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either paragraph (a)(2)(i) or (a)(2)(ii) of this
AD.

(i) Replace all discrepant parts with new
parts having the same part numbers and
repeat the special detailed inspection using
a borescope thereafter at intervals not to
exceed 150 flight cycles.

(ii) Repair in accordance with a method
approved by the Manager, Atlanta Aircraft
Certification Office (ACO), FAA.

Note 2: For the purpose of this AD a
special detailed inspection is defined as: “An
intensive examination of a specific item(s),
installation, or assembly to detect damage,
failure, or irregularity. The examination is
likely to make extensive use of specialized
inspection techniques and or equipment.
Intricate cleaning and substantial access or
disassembly procedure may be required.”

Reporting Requirements

(b) Within 10 days after accomplishing the
actions required by paragraph (a) of this AD,
submit a report of any findings of cracking
to the Manager, FAA, Atlanta ACO, One
Crown Center, 1895 Phoenix Boulevard, suite
450, Atlanta, Georgia, fax (770) 703-6097.
Information collection requirements
contained in this regulation have been
approved by the Office of Management and
Budget (OMB) under the provisions of the
Paperwork Reduction Act of 1980 (44 U.S.C.
3501 et seq.) and have been assigned OMB
Control Number 2120-0056.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Atlanta ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Effective Date

(e) This amendment becomes effective on
July 25, 2000, to all persons except those
persons to whom it was made immediately
effective by emergency AD 2000-13-51,
issued on July 3, 2000, which contained the
requirements of this amendment.

Issued in Renton, Washington, on July 13,
2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-18280 Filed 7—19-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 21
RIN 2900-AJ89

Increase in Rates Payable Under the
Montgomery Gl Bill—Active Duty

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: By statute, the monthly rates
of basic educational assistance payable
to veterans under the Montgomery GI
Bill—Active Duty must be adjusted each
fiscal year. In accordance with the
statutory formula, the regulations
governing rates of basic educational
assistance payable under the
Montgomery GI Bill—Active Duty for
fiscal year 2000 (October 1, 1999,
through September 30, 2000) are
changed to show a 1.6% increase in
these rates.

DATES: Effective Date: This final rule is
effective July 20, 2000.

Applicability: However, the changes
in rates are applied retroactively to
conform to statutory requirements. For
more information concerning the dates
applicability, see the SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
William G. Susling, Jr., Education
Advisor, Education Service (225C),
Veterans Benefits Administration,
Department of Veterans Affairs, (202)
273-7187.

SUPPLEMENTARY INFORMATION: Under the
formula mandated by 38 U.S.C. 3015(g)
for fiscal year 2000, the rates of basic
educational assistance under the
Montgomery GI Bill—Active Duty
payable to students pursuing a program
of education full time must be increased
by 1.6%, which is the percentage by
which the total of the monthly
Consumer Price Index-W for July 1,
1998, through June 30, 1999, exceeds
the total of the monthly Consumer Price
Index-W for July 1, 1997, through June
30, 1998.

It should be noted that some veterans
will receive an increase in monthly
payments that will be less than 1.6%.
The increase does not apply to
additional amounts payable by the
Secretary of Defense to individuals with
skills or a specialty in which there is a
critical shortage of personnel (so-called
“kickers”). It does not apply to amounts
payable for dependents. Veterans who
previously had eligibility under the
Vietnam Era GI Bill receive monthly
payments that are in part based upon
basic educational assistance and in part
based upon the rates payable under the

Vietnam Era GI Bill. Only that portion
attributable to basic educational
assistance is increased by 1.6%.

38 U.S.C. 3015(a) and (b) require that
the Department of Veterans Affairs (VA)
pay part-time students at appropriately
reduced rates. Since the first student
became eligible for assistance under the
Montgomery GI Bill—Active Duty in
1985, VA has paid three-quarter-time
students and one-half-time students at
75% and 50% of the full-time
institutional rate, respectively. Students
pursuing a program of education at less
than one-half but more than one-
quarter-time have had their payments
limited to 50% or less of the full-time
institutional rate. Similarly, students
pursuing a program of education at one-
quarter-time or less have had their
payments limited to 25% or less of the
full-time institutional rate. Changes are
made consistent with the authority and
formula described in this paragraph.

In addition, 38 U.S.C. 3032(c) requires
that monthly rates payable to veterans
in apprenticeship or other on-the-job
training must be set at a given
percentage of the full-time rate. Hence,
there is a 1.6% raise for such training as
well.

Nonsubstantive changes also are made
for the purpose of clarity.

The changes set forth in this final rule
are effective from the date of
publication, but the changes in rates are
applied retroactively from October 1,
1999 in accordance with the applicable
statutory provisions discussed above.

Changes made by this final rule
merely reflect statutory requirements
and adjustments made based on
previously established formulas.
Accordingly, there is a basis for
dispensing with prior notice and
comment and delayed effective date
provisions of 5 U.S.C. 552 and 553.

Executive Order 12866

The Office of Management and Budget
has reviewed this final rule under
Executive Order 12866.

Regulatory Flexibility Act

The Secretary of Veterans Affairs
hereby certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
as they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
final rule directly affects only
individuals and does not directly affect
small entities. Pursuant to 5 U.S.C.
605(b), this final rule, therefore, is
exempt from the initial and final
regulatory flexibility analyses
requirements of sections 603 and 604.
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Unfunded Mandates

The Unfunded Mandates Reform Act
requires (in section 202) that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any given year.
This rule would have no consequential
effect on State, local, or tribal
governments.

Catalog of Federal Domestic Assistance
Program Numbers

The Catalog of Federal Domestic
Assistance number for the program
affected by this final rule is 64.124.

List of Subjects in 38 CFR Part 21

Administrative practice and
procedure, Armed forces, Civil rights,
Claims, Colleges and universities,
Conlflict of interests, Defense
Department, Education, Employment,
Grant programs-education, Grant
programs-veterans, Health programs,
Loan programs-education, Loan
programs-veterans, Manpower training
programs, Reporting and recordkeeping
requirements, Schools, Travel and
transportation expenses, Veterans,
Vocational education, Vocational
rehabilitation.

Approved: March 13, 2000.
Togo D. West, Jr.,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR part 21, subpart K, is
amended as follows:

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

Subpart K—AIl Volunteer Force
Educational Assistance Program
(Montgomery Gl Bill—Active Duty)

1. The authority citation for part 21,
subpart K continues to read as follows:

Authority: 38 U.S.C. 501(a), chs. 30, 36,
unless otherwise noted.

2.1In §21.7136, paragraphs (b), (c)(1),
(c)(2), and (c)(3) are revised to read as
follows:

§21.7136 Rates of payment of basic
educational assistance.
* * * * *

(b) Rates. (1) Except as elsewhere
provided in this section or in § 21.7139,
the monthly rate of basic educational
assistance payable for training that

occurs after September 30, 1999, and
before October 1, 2000, to a veteran
whose service is described in paragraph
(a) of this section is the rate stated in the
following table:

(Authority: 38 U.S.C. 3015, 3032(c))

(2) The monthly rate of educational
assistance payable to a veteran for
pursuit of apprenticeship or other on-
job training that occurs after September
30, 1999, and before October 1, 2000, is

- Monthl . .
Training rate " the rate stated in the following table:
Full time ... $536.00 Lo - Monthly
Trainin ri
Ya time .. 402.00 aining period rate
2 time 268.00 — . : :
Less than ¥z but more than ¥4 ... 268.00 First six months of pursuit of train-
R 1132 T- U 134.00 NG e s $327.00
Second six months of pursuit of
(Authority: 38 U.S.C. 3015) fraining .......... T 239.80
o . Remaining pursuit of training ....... 152.60
(2) If a veteran’s service is described

in paragraph (a) of this section, the
monthly rate payable to the veteran for
pursuit of apprenticeship or other on-
job training that occurs after September
30, 1999, and before October 1, 2000, is
the rate stated in the following table:

- " Monthl
Training period rate Y
First six months of pursuit of train-
NG e $402.00
Second six months of pursuit of
training ..ooeceeeieciee 294.80
Remaining pursuit of training ....... 187.50

(Authority: 38 U.S.C. 3015, 3032(c))

(3) If a veteran’s service is described
in paragraph (a) of this section, the
monthly rate of basic educational
assistance payable to the veteran for
pursuit of a cooperative course is:

(i) $528.00 for training that occurs
after September 30, 1998, and before
October 1, 1999; and

(ii) $536.00 for training that occurs on
or after September 30, 1999, and before
October 1, 2000.

(Authority: 38 U.S.C. 3015)

(C] * Kk %

(1) Except as elsewhere provided in
this section or in § 21.7139, the monthly
rate of basic educational assistance
payable to a veteran for training that
occurs after September 30, 1999, and
before October 1, 2000, is the rate stated
in the following table.

- Monthl

Training rate y

Full time .....coooeeiieeeeccceee e $436.00

Ya time ... 327.00

> time 216.00
Less than %2 but more than ¥a

tIME e 216.00

Ya time or 1€SS ...vvvvveeeveviiiieieeee, 108.00

(Authority: 38 U.S.C. 3015, 3032(c))

(3) The monthly rate of basic
educational assistance payable to a
veteran for pursuit of a cooperative
course is:

(i) $429.00 for training that occurs
after September 30, 1998, and before
October 1, 1999; and

(ii) $436.00 for training that occurs on
or after October 1, 1999, and before
October 1, 2000.

(Authority: 38 U.S.C. 3015)

3. Section 21.7137 is amended by:

A. In paragraph (c)(2) introductory
text, removing 1998, and before
October 1, 1999 and adding, in its
place, “1999, and before October 1,
2000,

B. In paragraph (c)(2)(i), removing
“$716.00” and adding, in its place,
“$724.00”.

C. In paragraph (c)(2)(ii), removing
“$537.50”” and adding, in its place,
“$543.50”.

D. In paragraph (c)(2)(iii), removing
“$358.00”” and adding, in its place,
“$362.00”.

E. In paragraph (c)(2)(iv), removing
“$179.00” and adding, in its place,
“$181.00".

F. Revising paragraph (a) to read as
follows:

§21.7137 Rates of payment of basic
educational assistance for individuals with
remaining entitlement under 38 U.S.C. ch.
34.

(a) Minimum rates. (1) Except as
elsewhere provided in this section, the
monthly rate of basic educational
assistance for training that occurs after
September 30, 1999, and before October
1, 2000, is the rate stated in the
following table:
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Monthly rate
- Additional
Training No depend- One de- Two de- for each ad-
ents pendent pendents ditional de-
pendent
FUIL B ettt e et e e e et e e e sat e e e sbe e e e e nbe e e e e nbe e e s anreee s $724.00 $760.00 $791.00 16.00
Y4 time 543.00 570.00 593.00 12.00
Y2 time 362.00 380.00 395.00 8.50
Less than Y2 but more than ¥a time ............ccoociiiiiii 362.00
T4 HIME OF IESS ittt b ettt et et s 181.00

(Authority: 38 U.S.C. 3015(e), (), and (g))

(2) For veterans pursuing apprenticeship or other on-job training, the monthly rate of basic educational assistance
for training that occurs after September 30, 1999, and before October 1, 2000, is the rate stated in the following table:

Monthly rate

- Additional
Training No depend- One de- Two de- for each ad-
ents pendent pendents ditional de-

pendent
1st six months of PUrsUit Of PrOgram .........c.coouiiiiiiiieic e $504.75 $517.13 $528.00 $5.25
2nd six months of pursuit of program 351.18 360.53 368.23 3.85
3rd six months of pursuit of program 211.40 217.53 222.25 2.45
Remaining pursuit Of PrOGIAM ..........ooiiiiiiiiiie e 199.50 205.28 210.53 2.45

(Authority: 38 U.S.C. 3015(e), (f), (g))

(3) The monthly rate payable to a veteran who is pursuing a cooperative course is the rate stated in the following

table:
Monthly rate

. h Additional
Training period No depend- One de- Two de- for each ad-

ents pendent pendents ditional de-

pendent
Oct. 1, 1998-Sept. 30, 1999 .....oiiiiiiiiiirieieste ettt $716.00 $752.00 $783.00 $16.00
On or after Oct, 1, 1999, and before Oct. 1, 2000 724.00 760.00 791.00 16.00

(Authority: 38 U.S.C. 3015)

* * * * *

[FR Doc. 00-18326 Filed 7-19-00; 8:45 am|]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[DC 045-2020a; FRL—6838-5]

Approval and Promulgation of Air
Quality Implementation Plans; District

of Columbia; Approval of National Low
Emission Vehicle Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a State
Implementation Plan (SIP) revision
submitted by the District of Columbia,

which formalizes the District’s
commitment to accept sales of motor
vehicles that comply with the
requirements of the National Low
Emission Vehicle (National LEV)
program.

The District of Columbia submitted its
National LEV SIP revision to EPA on
February 16, 2000. Through its adopted
regulations submitted as part of its
National LEV SIP revision, the District
has agreed to the sale of National LEV
compliant vehicles within its borders, in
lieu of implementation of a California
LEV program. Under the National LEV
Program, auto manufacturers have
agreed to sell cleaner vehicles meeting
National LEV standards throughout the
District and other participating states for
the duration of the manufacturers’
commitments to the National LEV
Program. A SIP revision from each
participating state is required as part of
the agreement between the states and
automobile manufacturers to ensure

continuation of the National LEV
Program to supply clean cars throughout
most of the country. The sale of vehicles
complying with the National LEV
program standards began with 1999
model year vehicles in Northeast states.
The National LEV program will then be
expanded to include states outside the
Northeast beginning with 2001 model
year vehicles.

DATES: This rule is effective on
September 18, 2000 without further
notice, unless EPA receives adverse
comment by August 21, 2000. If we
receive such comment, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that this rule will
not take effect.

ADDRESSES: Written comments should
be mailed to David L. Arnold, Chief,
Ozone and Mobile Sources Branch,
Mailcode 3AP21, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
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19103. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; or at
the Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460. Copies of
District of Columbia-specific materials
may be reviewed at the District’s offices
at: District of Columbia Department of
Public Health, Air Quality Division, 51
N Street, NE., Washington, DC 20002.
FOR FURTHER INFORMATION CONTACT:
Brian K. Rehn, (215) 814-21786, or by e-
mail at rehn.brian@epa.gov
SUPPLEMENTARY INFORMATION:

I. Background

The National Low Emission Vehicle
(National LEV) program is a voluntary,
nationwide clean car program, designed
to reduce ground level ozone (or smog)
and other air pollution produced by
emissions from newly manufactured
motor vehicles. On June 6, 1997 (62 FR
31192) and on January 7, 1998 (63 FR
926), the Environmental Protection
Agency (EPA) promulgated rules
outlining the framework for the National
LEV program. These National LEV
regulations allow auto manufacturers to
commit to meet tailpipe standards for
cars and light-duty trucks that are more
stringent than EPA could otherwise
mandate under the authority of the
Clean Air Act in that time frame. The
regulations provided that the program
would come into effect only if Northeast
states and auto manufacturers agreed to
participate. On March 9, 1998 (63 FR
11374), EPA published a finding that
the program was in effect. Nine
northeastern states (Connecticut,
Delaware, Maryland, New Hampshire,
New Jersey, Pennsylvania, Rhode
Island, Virginia, and the District of
Columbia) and 23 auto manufacturers
(BMW, Chrysler, Fiat, Ford, General
Motors, Honda, Hyundai, Isuzu, Jaguar,
Kia, Land Rover, Mazda, Mercedes-
Benz, Mitsubishi, Nissan, Porsche,
Rolls-Royce, Saab, Subaru, Suzuki,
Toyota, Volkswagen, and Volvo) opted
to participate in the National LEV
program. Once in effect, the National
LEV Program became enforceable in the
same manner as any other Federal new
motor vehicle emission control program.

The National LEV Program will
achieve significant air pollution
reductions nationwide. In addition, the
program provides substantial
harmonization of Federal and California
standards for new motor vehicles and

new motor vehicle test procedures. This
program enables manufacturers to move
towards the design and testing of
vehicles to satisfy one set of nationwide
standards. The National LEV Program
demonstrates how cooperative
partnership efforts can produce a
smarter, cheaper emissions control
program that reduces regulatory burden
while increasing protection of the
environment and public health.

The National LEV Program will result
in substantial reductions in non-
methane organic gases (NMOG) and
nitrous oxides (NOx), which contribute
to unhealthy levels of smog in many
areas across the country. National LEV
vehicles are 70% cleaner than today’s
model requirements under the Clean Air
Act. This voluntary program provides
auto manufacturers flexibility in
meeting the associated standards as well
as the opportunity to harmonize their
production lines and make vehicles
more efficiently. National LEV vehicles
were estimated to cost an additional $76
above the price of vehicles otherwise
required today, but the actual per
vehicle cost is now expected to be even
lower, due to factors such as economies
of scale and historical trends related to
emission control costs. This predicted
incremental cost is less than 0.5% of the
price of an average new car. In addition,
the National LEV Program will help
ozone nonattainment areas across the
country improve their air quality, as
well as reduce pressure to make further,
more costly emission reductions from
stationary industrial sources.

Because it is a voluntary program,
National LEV was set up to take effect,
and will remain in effect, only if the
participating auto manufacturers and
Northeastern States commit to the
program and abide by their
commitments. The states and
manufacturers initially committed to the
program through opt-in notifications to
EPA, which were sufficient for EPA to
find that National LEV had come into
effect. The National LEV regulations
provide that the second stage of the state
commitments are to be made through
SIP revisions that incorporate those
state commitments to National LEV into
state regulations. EPA will then take
rulemaking action to approve each
state’s regulation into its respective
federally-enforceable SIP. The National
LEV regulations laid out the elements to
be incorporated in the SIP revisions, the
timing for such revisions, and the
language (or substantively similar
language) that needs to be included in
a SIP revision to allow EPA to approve
that revision as adequately committing
the state to the National LEV Program.
In today’s action, EPA is approving the

National LEV SIP revision for the
District of Columbia as adequately
committing the District to the program.
With this rulemaking action, EPA will
have completed rulemaking action to
approve commitments to the National
LEV program by all the Northeast states
that have elected to join the National
LEV Program.

II. EPA’s Evaluation of the District’s
Submittal

At present, the District of Columbia
has not exercised the option, pursuant
to section 177 of the Clean Air Act, to
adopt state standards to regulate new
motor vehicles identical to California’s
LEV program. Rather, the District
adopted regulations that provide for the
National LEV Program to be in place.
These provide that for the duration of
the District’s participation in the
National LEV program, manufacturers
may comply with National LEV
standards or equally stringent
mandatory Federal standards in lieu of
compliance with any state-adopted
California LEV program pursuant to
section 177 of the Clean Air Act. The
District has adopted regulations that
accept National LEV as a compliance
alternative for requirements applicable
to passenger cars, light-duty trucks, and
medium-duty trucks designed to operate
on gasoline. The District’s regulation
provides for participation in the
National LEV program until model year
2006. Through its regulations, which
were submitted to EPA as a SIP revision,
the District of Columbia has adequately
committed to the National LEV Program,
as provided in the final National LEV
rule.

EPA’s final National LEV rule stated
that if a state submits a SIP revision
containing regulatory language
substantively identical to the language
in EPA’s regulation without additional
conditions, and if such a submission
otherwise meets the Clean Air Act
requirements for approvable SIP
submissions, EPA would not need to
conduct notice-and-comment
rulemaking to approve that SIP
revisions. In its National LEV
rulemaking, EPA provided full
opportunity for public comment on the
language to be contained in each state’s
subsequent SIP revision. Thus, as
discussed in more detail in the EPA
National LEV final rule, the
requirements for EPA SIP approval are
easily verified objective criteria (see 63
FR 936, January 7, 1998). While we
could appropriately approve the
submission from the District of
Columbia without providing for
additional notice and requesting
comments, we have nonetheless



Federal Register/Vol. 65, No. 140/ Thursday, July 20, 2000/Rules and Regulations

44983

decided to take this action in the form
of a direct final rulemaking, which
allows an opportunity for further public
comment. In this instance, EPA is not
under a timing constraint that would
support a shorter rulemaking process,
and thus we have decided there is no
need to deviate from the Agency’s usual
procedures for SIP approvals.

II1. Final Action

EPA has evaluated the SIP revision
submitted by the District of Columbia.
The Agency has determined that this
SIP revision is consistent with the EPA
National LEV regulations and satisfies
the general SIP approval requirements
of section 110 of the Clean Air Act.
Therefore, EPA is approving the District
of Columbia low emission vehicle rule
submitted on February 16, 2000 into the
District’s SIP.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the “Proposed
Rules” section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision if
adverse comments are filed. This rule
will be effective September 18, 2000
without further notice, unless the
Agency receives adverse comment by
August 21, 2000.

If EPA receives adverse comment, we
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments
received in a subsequent final rule
based on the proposed rule. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting must do so at this time.

Nothing in this action should be
construed as permitting or establishing
a precedent for any future request for
revision to any State implementation
plan. Each request for revision to the
State implementation plan shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

IV. Administrative Requirements
A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action”” and
therefore is not subject to review by the
Office of Management and Budget. This
action merely approves state law as
meeting federal requirements and
imposes no additional requirements
beyond those imposed by state law.

Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
For the same reason, this rule also does
not significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This rule will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not

impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action to approve the District of
Columbia’s National LEV Program SIP
revision must be filed in the United
States Court of Appeals for the
appropriate circuit by September 18,
2000. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.

Dated: June 30, 2000.

Bradley M. Campbell,
Regional Administrator, Region III.
40 CFR part 52 is amended as follows:

PART 52—[AMENDED)]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart J—District of Columbia

2.1In §52.470, the entry for Chapter 9,
section 915 entitled ‘“National Low
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Emission Vehicle Program” in the “EPA
Approved Regulations in the District of

Columbia SIP” table in paragraph (c) is
added to read as follows:

§52.470 Identification of plan.

* * * * *

(c) EPA approved regulations.

EPA—APPROVED DISTRICT OF COLUMBIA REGULATIONS

State citation Title/subject State effective date EPA approval date Comments
* * * * * * *
Chapter 9 Motor Vehicle Pollutants, Lead, Odors, and Nuisance Pollutants
* * * * * * *
SeCtion 915 .....oiiiii National Low Emis- February 11, 2000 ..... [July 20, 2000 and
sion Vehicle Pro- FEDERAL REGISTER
gram. cite].
* * * * * * *

[FR Doc. 0018108 Filed 7—19-00; 8:45 am]
BILLING CODE 6560-50—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1331; MM Docket No. 99-271; RM—
9696; RM—9800]

Radio Broadcasting Services; Boulder
City, NV; Bullhead City, Lake Havasu
City, Kingman, Dolan Springs, and
Mohave Valley, AZ; Ludlow, CA

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Commission, at the
request of Centennial Broadcasting
Licensee, LLC, and Mag Mile Media,
L.L.C.: (1) Substitutes Channel 274C for
Channel 288C2 at Boulder City, NV, and
modifies the license of Station KSTJ to
specify the higher class channel; (2)
substitutes Channel 289C for Channel
274C and reallots the channel from
Bullhead City to Dolan Springs, AZ, as
the community’s first local aural
service, and modifies the license of
Station KFLG-FM to specify the
alternate Class C channel and Dolan
Springs as its community of license; (3)
substitutes Channel 272C2 for Channel
224C2 at Lake Havasu City, AZ, and
modifies the license of Station KJJJ to
specify the alternate Class C2 channel,;
(4) substitutes Channel 224C1 for
Channel 290C1 at Kingman, AZ, and
modifies the license of Station KRCY to
specify the alternate Class C1 channel;
(5) substitutes Channel 273A for
Channel 289A at Ludlow, CA, and
modifies the license of Station KDUQ to
specify the alternate Class A channel;
and (6) Channel 240A to Mohave Valley,
AZ, as the community’s first local aural
service. See 64 FR 47483, August 31,

1999, and counterproposals thereto. A
filing window for Channel 240A at
Mohave Valley will not be opened at
this time. Instead, the issue of opening
a filing window for this channel will be
addressed by the Commission in a
subsequent order.

DATES: Effective July 31, 2000.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-271,
adopted June 7, 2000, and released June
16, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 1231 20th Street,
NW, Washington, DC 20036.

Channel 274C can be allotted to
Boulder City in compliance with the
Commission’s minimum distance
separation requirements at Station
KST]J’s presently licensed transmitter
site, 35—59—45 North Latitude; 114-51—
51 West Longitude. Channel 289C can
be allotted to Dolan Springs with a site
restriction of 27 kilometers (17 miles)
north, at coordinates 35-50-00 NL; 114—
19-00 WL, to accommodate Mag Mile’s
desired transmitter site. Channel 272C2
can be allotted to Lake Havasu City at
Station KJJJ’s licensed transmitter site,
at coordinates 34—33—-06 NL; 114-11-37
WL. Channel 224C1 can be allotted to
Kingman at Station KRCY’s licensed
transmitter site, at coordinates 35—01-58
NL; 114-21-57 WL. Channel 240A can
be allotted to Mohave Valley without
the imposition of a site restriction, at
coordinates 34-55—40 NL; 114-35-51
WL. Channel 273A can be allotted to

Ludlow at Station KDUQ’s licensed
transmitter site, at coordinates 34—43-21
NL; 116—-10-04 WL. Mexican
concurrence in the allotments at
Kingman, Lake Havasu City and Ludlow
have been obtained since they are
located within 320 kilometers (199
miles) of the U.S.-Mexican border.
Concurrence in the allotment at Mohave
Valley has been requested but not yet
received. Therefore, if a construction
permit is granted prior to receipt of
formal concurrence in the allotment by
the Mexican Government, the
construction permit will include the
following condition: “Operation with
the facilities specified herein is subject
to modification, suspension or
termination without right to a hearing,
if found by the Commission to be
necessary in order to conform to the
USA-Mexico FM Broadcasting
Agreement.”

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334. 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Arizona, is amended
by removing Bullhead City, Channel
274C; adding Dolan Springs, Channel
289C; removing Channel 290C1 and
adding Channel 224C1 at Kingman;
removing Channel 224C2 and adding
Channel 272C2 at Lake Havasu City;
adding Mohave Valley, Channel 240A.

3. Section 73.202(b), the Table of FM
Allotments under California, is
amended by removing Channel 289A
and adding Channel 273A at Ludlow.
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4. Section 73.202(b), the Table of FM
Allotments under Nevada, is amended
by removing Channel 288C2 and adding
Channel 274C at Boulder City.

Federal Communications Commaission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-18291 Filed 7—19-00; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1392; MM Docket No. 99-351; RM—
9785]

Radio Broadcasting Services;
Holbrook, AZ

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
Channel 253C1 for Channel 221C1 at
Holbrook, Arizona, and modifies the
license for Station KZUA-FM
accordingly, as requested on behalf of
Navajo Broadcasting Company, Inc., See
64 FR 73461, December 30, 1999.
Coordinates used for Channel 253C1 at
Holbrook, Arizona, are 34—41-25 NL
and 110-06—00 WL.

DATES: Effective August 7, 2000.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-351,
adopted June 14, 2000, and released
June 23, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center (Room CY-A257),
445 Twelfth Street, SW., Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857-3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Arizona, is amended
by removing Channel 221C1 at
Holbrook, and adding Channel 253C1 at
Holbrook.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-18292 Filed 7—19-00; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1324; MM Docket No. 99-349; RM—
9766]

Radio Broadcasting Services; Hemet,
CA

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document allots Channel
273A to Hemet, California, as that
community’s second local FM
transmission service, in response to a
petition for rule making filed on behalf
of Arana Productions. See 64 FR 73463,
December 30, 1999. Coordinates used
for Channel 273A at Hemet, California,
are 33—44—41 NL and 116-59-13 WL.
As Hemet is located within 320
kilometers (199 miles) of the U.S.-
Mexico border, concurrence of the
Mexican government was requested but
has not been received. As the allotment
complies with the terms of the 1992
USA-Mexico FM Broadcast Agreement
(”Agreement”’), Channel 273A has been
allotted to Hemet with an interim
operating condition which may be
removed once an official response from
the Mexican government has been
obtained.

DATES: Effective July 31, 2000. A filing
window for Channel 273A at Hemet,
California, will not be opened at this
time. Instead, the issue of opening a
filing window for this channel will be
addressed by the Commission in a
subsequent Order.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180. Questions related to the
application filing process for Channel
273A at Hemet, California, should be
addressed to the Audio Services
Division, (202) 418-2700.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-349,
adopted June 7, 2000, and released June

16, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center (Room CY-A257),
445 Twelfth Street, SW., Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—-3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under California, is
amended by adding Channel 273A at
Hemet.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-18293 Filed 7—19-00; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1439; MM Docket No. 99-285; RM—
9717, RM-9808]

Radio Broadcasting Services;
Keeseville and Dannemora, NY

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Commission, at the
request of Dannemora Broadcasting and
John Anthony Bulmer, allots Channel
250A to Dannemora, NY, as the
community’s first local aural service.
See 64 FR 55223, October 12, 1999, and
counterproposals thereto. This action
also dismisses the request of John
Anthony Bulmer to allot Channel 250A
to Keeseville, NY. Channel 250A can be
allotted to Dannemora in compliance
with the Commission’s minimum
distance separation requirements, with
respect to all domestic allotments,
without the imposition of a site
restriction, at coordinates 44—43-12 NL;
73—43-36 WL. Concurrence by the
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Canadian Government in the allotment,
as a specially negotiated, short-spaced
allotment, has been obtained. A filing
window for Channel 250A at
Dannemora will not be opened at this
time. Instead, the issue of opening a
filing window for this channel will be
addressed by the Commission in a
subsequent order.

DATES: Effective August 14, 2000.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-285,
adopted June 21, 2000, and released
June 30, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 445 12th Street,
SW., Washington, DC. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, International Transcription
Services, Inc., (202) 857-3800, 1231
20th Street, NW., Washington, DC
20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334. 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New York, is
amended by adding Dannemora,
Channel 250A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-18294 Filed 7-19-00; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA No. 00-1447, MM Docket No. 00-23;
RM-9819]

Radio Broadcasting Services;
Hayward, WI

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
232C2 to Hayward, Wisconsin, in
response to a petition filed by Escanaba
License Corp. See 65 FR 10044,
February 25, 2000. The coordinates for
Channel 232C2 at Hayward, Wisconsin,
are 46—15—04 NL and 91-23-01 WL. A
filing window for Channel 232C2 at
Hayward, Wisconsin, will not be
opened at this time. Instead, the issue of
opening a filing window for this
channel will be addressed by the
Commission in a subsequent order.

DATES: Effective August 14, 2000.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418—2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 00-23,
adopted June 21, 2000, and released
June 30, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Services, Inc., 1231 20th
Street, NW., Washington, DC. 20036,
(202) 857—3800, facsimile (202) 857—
3805.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Wisconsin, is
amended by adding Channel 232C2 at
Hayward.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-18331 Filed 7-19-00; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1312; MM Docket No. 95-88; RM—
8641, RM—8688, RM-8689]

Radio Broadcasting Services; Rose
Hill, Trenton, and Aurora, NC

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
reconsideration.

SUMMARY: This document denies the
petition for reconsideration and
supplement to petition for
reconsideration filed by Conner Media
Corporation of the Report and Order, 61
FR 66618 (December 18, 1996) which
allotted Channel 283A to Aurora, North
Carolina, and denied a mutually
exclusive proposal by Station
WBSY(FM), Channel 284A, Rose Hill,
NC to substitute Channel 284C2 for
Channel 284A, to reallot the upgraded
Channel to Trenton, NC, and to modify
the license for Station WBSY (FM)
accordingly. The document affirms the
Report and Order’s decision not to use
an alternate channel to remove the
conflict between the competing
proposals because of a short spacing to
a vacant allotment.

FOR FURTHER INFORMATION CONTACT:
Arthur D. Scrutchins, Mass Media
Bureau, (202) 418—2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order, MM
Docket No. 95-88, adopted June 9, 2000
and released June 16, 2000. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Information Center (Room
CY-A257), at its headquarters, 445 12th
Street, S.W. Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, Inc., (202) 857—
3800, 1231 20th, N.W. Washington, D.C.
20036.

Federal Communications Commaission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-18345 Filed 7-19-00; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 490
[Docket No. EE-RM—-98-507]
RIN 1904-AA98

Alternative Fuel Transportation
Program: Requirements for Local
Government and Private Fleets;
Intergovernmental Consultation

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of public workshops and
opportunity for public comment.

SUMMARY: The Department of Energy
(DOE) announces that it will hold three
informal public workshops to discuss
regulatory options and other issues
related to potential alternative fuel
transportation requirements for local
government and private fleets under the
Energy Policy Act of 1992. To meet new
government consultation requirements,
two of these public workshops will be
open only to State and local government
officials or their representatives.

DOE also announces that it is pausing
its rulemaking efforts regarding whether
and what to propose as a regulatory
requirement on local government and
private fleets with respect to alternative
fueled vehicles until after consultations
with State and local government
officials have occurred. DOE is
preserving the option of promulgating a
local government and private fleet
rulemaking after the State and local
government consultation process has
concluded.

DATES: Oral views, data, and
recommendations may be presented at
the public workshops, which are
scheduled as follows:

1. In Chicago, IL, beginning at 9 a.m.
on August 1, 2000.

2. In Denver, CO, beginning at 9 a.m.
on August 22, 2000.

3. In Washington, DC, beginning at
9:30 a.m. on September 26, 2000.

The public workshops held in
Chicago and Denver are open only to
those directly employed by State and
local governments. The Washington, DC
public workshop is open to all. Due to
security check-in procedures for
visitors, workshop attendees are advised
to arrive at the workshop facilities at
least one-half hour before the published
starting time for each workshop.

ADDRESSES: The public workshops will
be held at the following addresses:

1. Chicago, IL—Argonne National
Laboratory, Advanced Photon Source
Conference Center, Building 402, 9700
S. Cass Avenue, Argonne, IL 60439.

Directions to Argonne National
Laboratory, including maps, can be
found at: www.anl.gov/OPA/anlil. html.
The Advanced Photon Source is
designated as APS Facility on the
Ilinois Site Map (www.anl.gov/OPA/
ilsitemap.htm]l) and is found in the
lower left corner of the map outlined in
light blue.

2. Denver, CO—National Renewable
Energy Laboratory, Building 17, Fourth
Floor Conference Room, 1617 Cole
Boulevard, Golden, CO 80401-3393.

Directions to the National Renewable
Energy Laboratory, including maps, can
be found at: www.nrel.gov/
visitingd nrel/centraloffice.html.

3. Washington, DC—U.S. Department
of Energy, Room 1E-245, 1000
Independence Avenue, SW.,
Washington, DC 20585.

To assist DOE in planning for these
workshops, we ask that interested
parties call the regulatory information
line, at (202) 586—9171, or e-mail
Kenneth Katz, Program Manager, Office
of Transportation Technologies, at:
Kenneth.Katz@hq.doe.gov, to reserve a
space at one or more of the workshops.
When reserving a space please identify
yourself, spell your name (if placing a
reservation over the phone), whom you
are employed by (or whom you
represent), and provide your address,
phone number and e-mail address (if
applicable). Workshop attendees may
also send a facsimile, with all the
necessary information, to Kenneth Katz
at (202) 586—1610. DOE will confirm
your reservation by phone or e-mail.

Written comments are welcome,
including from those who desire to
submit their comments following
attendance at a workshop. All written

comments (eight copies) must be
received by DOE by October 16, 2000.
Commenters should identify the specific
program option and/or issue they are
addressing. Written comments should
be addressed to: U.S. Department of
Energy, Office of Transportation
Technologies, EE-34, Docket No. EE—
RM-98-507, 1000 Independence
Avenue, SW, Washington, DC 20585.
Copies of the public workshop
summaries, public comments received,
and any other docket material received
may be read and copied at the DOE
Freedom of Information Reading Room,
U.S. Department of Energy, Room 1E—
190, 1000 Independence Avenue, SW,
Washington, DC 20585; telephone (202)
586—3142, between the hours of 8:30
a.m. and 4 p.m., Monday through
Friday, except Federal holidays. The
docket file material will be filed under
“EE-RM-98-507.”
FOR FURTHER INFORMATION CONTACT:
Kenneth R. Katz, Office of Energy
Efficiency and Renewable Energy, EE—-
34, U.S. Department of Energy, 1000
Independence Avenue, SW,
Washington, DC 20585,
Kenneth.Katz@hq.doe.gov; or phone
(202) 586-9171.
SUPPLEMENTARY INFORMATION:

I. Introduction and Background

The Energy Policy Act of 1992
(EPACT) (Pub. L. 104—-486) requires
Federal government fleets, State
government fleets, and alternative fuel
providers to acquire alternative fuel
vehicles (AFVs) for their light-duty
fleets. Section 507(g) of EPACT
authorizes DOE to pursue a rulemaking
to extend alternative fueled vehicle
acquisition requirements to certain local
government and private fleets. Fleets
would be covered if they are located in
one of 125 areas specified by EPACT
(see the complete list of the Program’s
Metropolitan Statistical Areas and its
component cities and counties at
www.afdc.doe.gov/pdfs/msacnty.pdf),
and if they meet certain size and
operational requirements. If
implemented, a requirement for local
government and private fleets could
start as early as model year 2002 (which
runs from September 1, 2001 to August
31, 2002).

In order to implement any section
507(g) requirement, section 507(c) of
EPACT requires DOE to publish an
Advance Notice of Proposed
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Rulemaking (ANOPR) to begin a
rulemaking process to evaluate and
examine EPACT’s replacement fuel
goals, and to determine whether
alternative fueled vehicle (AFV)
acquisition requirements for local
government and private fleets are
necessary to achieve EPACT’s energy
security and other goals. 42 U.S.C.
13256(c). DOE published an ANOPR for
the purposes described in section 507(c)
on April 17, 1998. 63 FR 19372. This
notice was intended to stimulate
comments to assist DOE in making
decisions concerning future rulemaking
actions and non-regulatory initiatives to
promote alternative fuels and alternative
fueled vehicles. Three hearings were
held to receive oral comments on the
ANOPR. They were held on May 20,
1998 in Los Angeles, California; on May
28, 1998 in Minneapolis, Minnesota;
and on June 4, 1998, in Washington, DC.
A total of 110 persons spoke at the three
hearings and/or submitted written
comments, which were received by July
16, 1998.

II. Decision To Defer Proposed
Rulemaking Until After Consultations
Have Occurred

Before any alternative fueled vehicle
regulation can be implemented, DOE
must propose regulatory requirements,
along with accompanying discussion
and analysis, in a Notice of Proposed
Rulemaking (NOPR). Since late 1998,
DOE has been reviewing comments,
conducting analytical work, and
exploring various approaches to
implementing section 507(g) of EPACT.

DOE has undertaken ana%ytical
initiatives, and participated in public
forums, to gain an understanding of the
potential effects a rule would have on
fleets, EPACT’s replacement fuel goals,
the energy security of the Nation, and
the environment. The feedback,
analyses and data that have been
received have resulted in multiple
options for promulgating an alternative
fueled vehicle requirement for local
government and private fleets. Before
proceeding with the rulemaking,
however, additional work is needed.

Under Executive Order 13132,
“Federalism” (64 FR 43255, August 10,
1999), and DOE’s recent statement of
policy regarding intergovernmental
consultation (65 FR 13735, March 14,
2000), DOE must consult with State and
local governments before issuing any
proposed rule that may have substantial
direct effects on the States, on the
relationship between the Federal
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. The consultation

requirements specified in Executive
Order 13132 became effective in
November 1999.

Previously, this office had engaged in
stakeholder meetings in late 1998
(which are described below) to discuss
the possible regulatory options for a
local government and private fleet
rulemaking. State and local government
officials were active participants in
these stakeholder meetings. As a result
of these new consultation requirements,
and because a final rule under section
507(g) of EPACT may have substantial
effects on local governments, DOE has
decided to hold public workshops to
discuss its possible regulatory options
for a local government and private fleet
rulemaking.

Because DOE must engage in
consultation with State and local
governments, DOE is pausing its
rulemaking efforts regarding whether,
and what, to propose as an alternative
fueled vehicle or fuel use requirement
on local government and private fleets
until after consultations with State and
local government officials. DOE
preserves the option of promulgating a
local government and private fleet
rulemaking after the State and local
government consultation process has
concluded.

III. State and Local Government
Consultation Requirement

The President issued Executive Order
13132, “Federalism,” on August 4, 1999
(64 FR 43255, Aug.10, 1999). Section
6(a) of the Order requires each covered
Federal agency to have “an accountable
process to ensure meaningful and timely
input by State and local officials in the
development of regulatory policies that
have federalism implications.” The term
““State and local officials” is defined in
section 1(d) of the Order to mean
“elected officials of State and local
governments or their representative
national organizations.” ‘““Regulatory
policies that have federalism
implications” refers to actions that have
‘“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” E.O. 13132,
Section 1(a).

On October 28, 1999, the
Administrator, Office of Information
and Regulatory Affairs, within the
Office of Management and Budget
(OMB), issued, to heads of executive
departments and agencies, guidance for
implementing Executive Order 13132.
Pursuant to section 6 of the Order, the
Administrator requested that each
agency federalism official submit a

description of the agency’s consultation
process to OMB by January 31, 2000. In
response, DOE published a statement of
policy on intergovernmental
consultation in the development of
regulations that have federalism
implications (“Statement of Policy”). 65
FR 13735. Because the
intergovernmental consultation
procedures required by Executive Order
13132 and by the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4) are
similar, DOE modeled its policy on its
final policy statement on
intergovernmental consultation under
the Unfunded Mandates Reform Act of
1995, which DOE published on March
18, 1997 (62 FR 12820). The Statement
of Policy provides for DOE to use the
same basic consultation process for
development of a regulation that
contains a significant Federal
intergovernmental mandate and may
have federalism implications.

Because a rulemaking requiring local
governments to acquire alternative
fueled vehicles may have federalism
implications, the Secretarial Officer
responsible for the rulemaking is tasked,
under DOE’s Statement of Policy, with
providing adequate notice to pertinent
State and local officials and engaging in
consultation with them concerning
regulatory options that DOE is
considering. For this specific
rulemaking, the responsible Secretarial
Officer is the Assistant Secretary for
Energy Efficiency and Renewable
Energy.

To ensure maximum participation by
government officials, DOE’s Statement
of Policy requires a notice to State and
local officials to: (1) Describe the nature
and authority for the rulemaking(s); (2)
give DOE’s estimate of the effects on
State and local governments of the
regulatory options being considered for
proposal; and (3) invite them to
participate in the development of the
regulation by participating in the public
workshops or by presenting their views
in writing on the likely effects of
regulatory options being considered by
DOE staff or legally available policy
alternatives that they wish DOE to
consider. With respect to State
governments, DOE’s policy requires that
actual notice by letter, using a mailing
list maintained by the DOE Office of
Intergovernmental and External Affairs,
is provided to the National Governors
Association, the National Conference of
State Legislatures, and the Council of
State Governments. With respect to
local governments, DOE’s policy
requires giving notice through the
Federal Register and by letter to the
Executive Director of the National
League of Cities, the National
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Association of Counties, the U.S.
Conference of Mayors, the International
City/County Management Association,
and any State Municipal League not
represented by a national association.
Additionally, DOE is giving actual
notice by letter to the coordinators of all
Clean Cities coalitions.

In consultation with State and local
officials, DOE is responsible for seeking
comment on: (1) The need for Federal
regulation; (2) compliance costs of
regulatory options DOE is considering
for proposal; (3) legally available policy
alternatives; and (4) ways to avoid or
minimize conflict between State law
and federally protected interests. The
Statement of Policy requires that the
timing, nature, and detail of the
consultation with State and local
officials be appropriate to the nature of
the regulation involved.

IV. Previous Stakeholder Meetings

In the fall of 1998, DOE held a series
of informal meetings with several
stakeholder groups. The specific groups
included: private fleets, transit bus
operators, medium/heavy duty fleets,
local government fleets, State
government fleets, electric utilities,
liquid fuel providers, natural gas fuel
providers, and propane fuel providers.
Other participants included regulatory
agencies, technology research
organizations, vehicle fuel systems
providers, consulting firms, vehicle
manufacturers, and related associations
and coalitions.

These meetings were held because
DOE desired an opportunity to present
several regulatory options under
consideration at the time, and to gauge
stakeholder reactions. At these
meetings, DOE discussed the issues
affecting the development of a
requirement under section 507(g),
including DOE’s processes,
requirements, and authority. In addition
to responding to the options presented,
stakeholders were presented with an
opportunity to identify key barriers to
increased use of alternative fuels, and to
suggest possible solutions. No efforts
were made during the meetings to
achieve a consensus.

In addition, DOE held several
informal meetings or discussions with
automobile manufacturers with the
same purposes and information as the
stakeholder meetings discussed above.
These included meetings with the
following companies: American Honda
Motor Company, DaimlerChrysler
Corporation, Ford Motor Company,
General Motors, and Toyota Motor
Corporation.

DOE began each meeting by
discussing the EPACT replacement fuel

goals, the authority to modify these
goals, the possible regulatory options for
a fleet requirement rule, and the
additional statutory authority related to
urban transit buses. At each meeting,
DOE presented the following four
regulatory options under consideration
at the time:

(1) A rule based solely upon the AFV
acquisition requirements specified by
section 507(g) of the Energy Policy Act;

(2) All the elements of Option #1, but
with a requirement that the alternative
fueled vehicles must operate on
alternative fuels wherever available;

(3) All the elements of Option #1, but
with a provision for the allocation of
credits for actual use of replacement
fuels; and

(4) A replacement fuels program,
focused on requiring fleets to reduce
their light-duty fleet petroleum
consumption through the use of
replacement fuels.

V. Consultation Through Public
Workshops

As set forth in the DATES section of
this notice, DOE is holding three
informal public workshops to discuss
regulatory options, issues, and
stakeholder concerns. DOE will also
utilize these workshops to gather
information from local government and
private fleets about the type and size of
fleets they operate, and how flexibility
in meeting a possible requirement
would affect the operation of their
fleets. The workshops will be an
opportunity for DOE to listen to
concerns of State, local and private
stakeholders.

In short, DOE wishes to consult with
stakeholders on whether to promulgate
a rule requiring local government and
private fleets to acquire AFVs, or use
replacement fuel, and, if so, what type
of rule and which optional rule
formulations should be proposed. In
particular, DOE would prefer that any
proposed rule results in the largest
practical number of AFVs acquired; the
greatest displacement of oil; and
minimal cost to covered fleets.
Specifically, DOE requests comment
and feedback on several options:

1. No Regulatory Requirement for Local
Government and Private Fleets Is
Proposed

DOE could elect not to propose any
requirements, with respect to alternative
fueled vehicles, for local government
and private fleets. If DOE were
eventually to determine not to propose
a local government and private fleet
requirement program, section 509 of
EPACT requires DOE to submit to
Congress recommendations for possible

requirements, or incentives, for fuel
suppliers, vehicle suppliers, and
motorists that would achieve EPACT’s
replacement fuel goals.

2. The Local Government and Private
Fleet AFV Acquisition Program as
Provided by Section 507(g) of EPACT

If DOE elects to propose an AFV
acquisition requirement, this option
would adopt the language provided by
section 507(g) of EPACT, and require
local government and private fleets to
acquire AFVs as a percentage of their
light-duty vehicle acquisitions during
specific model years. For model year
2002, the requirement would be that 20
percent of the light-duty vehicles
acquired by a local government or
private fleet would have to be AFVs.
The acquisition requirement would then
rise to 40 percent in model year 2003;
60 percent in model year 2004; and 70
percent in model year 2005 and
thereafter. DOE could propose a
regulation that lowered these
percentages or extended the time frame.
This program would work similar to the
existing State and alternative fuel
provider program and would not impose
an alternative fuel use requirement for
the AFVs acquired by local government
and private fleets. Like the existing
program, fleets could earn AFV credits
for the early or excess acquisition of
AFVs.

DOE is requesting comment on this
approach, specifically on ways to
implement the program with minimal
cost and reporting burden on covered
fleets.

3. The Fleet Rewards Program

If DOE elects to propose AFV
acquisition requirements for local
government and private fleets, it could
propose flexible compliance strategies
to increase the use of alternative fuel.
For example, DOE could allow fleets
that are required to obtain alternative
fueled vehicles under section 507(g) to
voluntarily opt into a Fleet Rewards
Program.

As currently conceptualized, the Fleet
Rewards Program would use the number
of light-duty vehicles acquired by a fleet
in a model year as the basis for
determining a fleet’s requirements. A
fleet’s requirement would still be based
on acquiring a specific percentage of its
light-duty vehicles as AFVs. However,
the Fleet Rewards Program would differ
by allowing fleets to take specific
actions, called AFV-Equivalency
actions, to achieve compliance with its
AFV acquisition requirements and to
encourage the use of alternative fuel.
Those actions that would be allowable
under the Fleet Rewards Program, and
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would receive AFV-Equivalency
Credits, would be the acquisition of any
size and class of alternative fueled
vehicle, and the consumption of each
500 gasoline gallon equivalent of
alternative fuel.

Each AFV acquired, regardless of size
and/or class, would earn an AFV-
Equivalency Credit for a fleet. Each
discrete use of 500 gasoline gallon
equivalents of alternative fuel would
earn an AFV-Equivalency Credit for a
fleet. Two AFV-Equivalency credits
would be allocated for the acquisition of
dedicated alternative fueled vehicles.
The operation of an existing dedicated
alternative fueled vehicle in a fleet
would also be eligible for AFV-
Equivalency Credit.

DOE is requesting comments on this
approach, specifically as to whether the
Fleet Rewards Program would provide
greater flexibility for fleets and
encourage alternative fuel use.

4. The Replacement Fuel Program

If DOE elects to propose requirements
on local government and private fleets,
it could orient the program away from
AFVs and toward replacement fuel
utilization. As currently conceived, the
Replacement Fuel Program would
require local government and private
fleets to reduce their light-duty vehicle
petroleum usage by increasing the
percentage of replacement fuels used in
their light-duty vehicles. The current
definition of fleet used under the
EPACT AFV acquisition programs—
Metropolitan Statistical Area (MSA) of
more than 250,000 people, 50 vehicles
total, 20 vehicles in a single MSA—
would apply for determining which
local government and private fleets may
be covered by the program.

A fleet would calculate the total
gasoline gallon equivalents (GGE) used
by its light-duty vehicles and then
multiply that amount by the applicable
percentage required for that model year.
Fleets would be allowed to count fuel
use from any size-class and type of
vehicle they operate, regardless of
whether these vehicles are newly
acquired or existing vehicles.

The Replacement Fuel Program would
provide replacement fuel credits for
both early replacement fuel use, as well
as replacement fuel use in excess of
requirements. These credits would be
valued on a gasoline gallon equivalent
basis, so they would be easily tradeable.

DOE is requesting comments on this
approach, specifically as to whether the
Replacement Fuel Program would
provide greater flexibility for fleets and
encourage replacement and alternative
fuel use.

5. Extending Flexibile Options to Other
Fleets

DOE is considering whether it is
possible to allow State government
fleets to participate in the Fleet Rewards
and/or the Replacement Fuel Program
discussed above. State government
fleets are not required by EPACT to use
alternative fuels in their AFVs. In spite
of this, many State fleets are using
alternative fuels, and others have
expressed an interest in using
alternative fuels. DOE is requesting
comments on whether it should propose
to allow State fleets to participate in
these options, with or without a
requirement for local government and
private fleets.

DOE is also considering whether it is
possible to allow non-covered fleets and
private citizens to generate AFV-
Equivalency Action credits, or
replacement fuel use credits, for the
acquisition of AFVs and the use of
alternative fuel and replacement fuels. If
allowable under law, non-covered fleets
and private citizens could be allocated
credits, which could be sold to any
EPACT mandated fleet that is required
to achieve compliance with the Fleet
Rewards or Replacement Fuel Program.

These fleets and individuals would be
under no reporting requirement, but
would have to report their actions to
DOE to obtain credits. DOE is requesting
comments on this approach, specifically
as to whether the benefits of allowing
the involvement of non-covered fleets
and individuals would outweigh the
complexities of enabling these groups to
obtain credits.

DOE is also considering ways to
reward alternative fuel providers for
establishing fueling infrastructure and
for supporting the use of AFVs in their
local communities. DOE is seeking
comments and suggestions as to how
this could be accomplished within a
regulatory framework.

6. An Alternative Fueled Urban Transit
Bus Acquisition Program as Provided by
Section 507(k) of EPACT

Section 507(k) of the Energy Policy
Act provides DOE with the authority to
propose a program requiring the
acquisition of alternative fueled urban
transit buses if this program would
“contribute to achieving the goal
described in section 502(b)(2)(B), as
modified under section 504.” DOE must
determine if such an action would be
consistent with energy security goals
and the objective of encouraging greater
use of urban buses by the public, and
how such a program could be
implemented in concert with or instead

of a local government and private fleet
program.

A possible option for a potential
urban transit bus program would be one
under which transit operators would be
required to acquire alternative fuel
buses as a portion of their new urban
transit bus acquisitions, such as under
a 507(g) fleet program.

Another possible option would be
allowing urban transit bus operators the
opportunity to “opt into” the Fleet
Rewards Program as an optional
compliance path. Under this program,
urban transit bus operators might
receive credit either for acquisitions of
alternative fuel vehicles or for
alternative fuel use. As with the light-
duty vehicle program, an AFV-
Equivalency would have to be
established, which would have to be a
fair and appropriate AFV-Equivalency
for an urban transit bus.

A third possible option is a
Replacement Fuel Program for urban
transit bus fleets. DOE is requesting
comments on whether urban transit bus
operators should have a separate Fleet
Rewards or Replacement Fuel Program,
or whether it should be a subset of a
possible Fleet Rewards or Replacement
Fuels Program for local government and
private fleets.

DOE also is considering what might
be the appropriate minimum fleet size
required for an urban transit bus
operator to be covered by a section
507(k) requirement. Because EPACT
does not explicitly provide guidance on
this issue, DOE will be seeking
comments as to what the appropriate
minimum fleet size could be. DOE is
seeking comments on these various
approaches to encouraging alternative
and replacement fuel use in transit
buses.

VI. Conduct of the Workshops

The workshops will be conducted in
an informal, conference style. As
opposed to hearings, at which speakers
make formal oral statements before a
panel of DOE officials who can question
them, the workshops will have no
formal presentations by workshop
participants. DOE officials will present
the issues to be discussed and then will
act as facilitators for the ensuing
discussions. Workshop participants will
be allowed to speak, offer information
and raise issues/questions at any point
during a workshop.

The draft agenda described below is
subject to modification to ensure that
those who attend will have an adequate
opportunity to state their views, offer
information, raise issues, and interact
with other attendees. There will be no
discussion of proprietary information,
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costs or prices, market shares, or other
commercial matters regulated by
antitrust law. A summary of what is
discussed at each workshop will be
prepared and made available to
participants and the general public,
along with a more detailed description
of the options on the Office of
Transportation Technologies’ Website;
www.ott.doe.gov/epact/
private_fleets.html.

VII. Preliminary Agenda

Purpose of Meeting
Introduction of Attendees
DOE Presentation of Workshop Issues
DOE’s Authority
DOE’s Process/Requirements
Consultation Requirements
Previous Stakeholder Meetings
Regulatory Options
DOE’s Questions
Breakout Sessions
Questions Concerning DOE’s
Regulatory Options/Deferral
Decision
Response to DOE’s Regulatory
Options/Deferral Decision
Other Possible Regulatory Concepts
Incentives
Non-Financial incentives
Other Issues

Issued in Washington, DC on July 17, 2000.

Dan W. Reicher,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. 00-18369 Filed 7-19-00; 8:45 am]
BILLING CODE 6450-01—P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-322-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model

A300 B4-600, A300 B4-600R, and A300
F4-600R Series Airplanes (A300-600)

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to all Airbus
Model A300 B4-600, A300 B4—600R,
and A300 F4—600R series airplanes
(A300-600), that currently requires an
inspection to detect cracks of certain
attachment holes; and installation of
new fasteners and follow-on inspections
or repair, if necessary. This action
would require a reduction in the

inspection threshold and repetitive
intervals and an increase in the number
of attachment holes to be inspected.
This proposal is prompted by issuance
of mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by the proposed AD are
intended to prevent fatigue cracking of
the forward fitting of fuselage frame
FR47, which could result in reduced
structural integrity of the frame.

DATES: Comments must be received by
August 21, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 99-NM—
322—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 99-NM-322—-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 99-NM-322—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
99-NM-322—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

On July 25, 1997, the FAA issued AD
97-16-06, amendment 39-10097 (62 FR
41257, August 1, 1997) [A correction
was published in the Federal Register
on August 25, 1997 (62 FR 44888)],
applicable to all Airbus Model A300
B4-600 (A300—-600), A300 B4-600R,
and A300 F4-600R series airplanes
(A300-600), to require an inspection to
detect cracks of certain attachment
holes; and installation of new fasteners
and follow-on inspections or repair, if
necessary. That action was prompted by
reports of cracking on the forward fitting
of fuselage frame FR47 at the level of the
last fastener of the external angle fitting.
The requirements of that AD are
intended to prevent such fatigue
cracking, which could result in reduced
structural integrity of the airframe.

Actions Since Issuance of Previous Rule

Since the issuance of AD 97—-16-06,
the Direction Gonorale de I’ Aviation
Civile (DGAC), which is the
airworthiness authority for France, has
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informed the FAA that cracks have been
found in the internal angle fittings of the
wing center box at fuselage frame FR 47
on airplanes that had not reached the
threshold of the fastener hole
inspections required by AD 97-16—06.
The DGAC also has informed the FAA
that cracks have been found in
additional fastener holes that were not
required to be inspected by AD 97-16—
06.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletin
A300-57-6049, Revision 3, dated
December 15, 1998, which describes
procedures for performing a rotating
probe inspection to detect cracks of the
attachment holes H, I, K, L, M and N,
and various follow-on actions. (These
follow-on actions include reaming/
drilling holes and installing new
fasteners.) The service bulletin also
describes procedures for repair of
certain cracking conditions. The repair
procedures include reaming/drilling
holes, re-inspecting the hole, and
trimming the external fitting. The
service bulletin permits further flight,
under certain conditions, with
attachment holes that are cracked
within certain limits. Accomplishment
of the actions specified in the service
bulletin is intended to adequately
address the identified unsafe condition.
The DGAC classified this service
bulletin as mandatory and issued
French airworthiness directive 1999—
147-279(B) R1, dated July 12, 2000, in
order to assure the continued
airworthiness of these airplanes in
France.

FAA’s Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAG, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would

supersede AD 97—16-06 to require
accomplishment of the actions specified
in the service bulletin described
previously, except as discussed below.

Differences Between the Proposed Rule
and Relevant Service Information

Operators should note that, unlike the
procedures described in the referenced
service bulletin, this proposed AD
would not permit further flight with
cracking detected in the attachment
holes. The FAA has determined that,
due to safety implications and
consequences associated with such
cracking, the subject attachment holes
that are found to be cracked must be
repaired prior to further flight. Repairs
would be required to be accomplished
in accordance with a method approved
by the FAA, the DGAC (or its delegated
agent), or the service bulletin described
previously, as applicable.

Operators also should note that,
unlike particular provisions in the
service bulletin regarding adjustment of
the compliance times using an
“adjustment-for-range”” formula, this
proposed AD would not permit
formulaic adjustments of the inspection
compliance times. The FAA has
determined that such adjustments may
present difficulties in determining if the
applicable inspections and
modifications have been accomplished
within the appropriate time frame.
Further, while such adjustable
compliance times are utilized as part of
the Maintenance Review Board
program, they do not fit practically into
the AD tracking process for operators or
for Principal Maintenance Inspectors
attempting to ascertain compliance with
AD’s. Therefore, the FAA has
determined that fixed compliance times
should be specified for accomplishment
of the actions required by this AD.

Additionally, after discussions with
the DGAC and the manufacturer, the
FAA has determined that flight-hour
maximums should be included as part
of the compliance threshold and
repetitive intervals for the inspections
required by this proposed AD. Inclusion
of a compliance threshold in terms of
total flight hours as well as total flight
cycles, and requiring inspection at the
earlier of those times, will ensure that
airplanes with longer-than-average flight
times are inspected at a threshold and
intervals necessary to maintain safety.
Accordingly, the FAA has specified that
the initial inspection must be
accomplished at the earliest time an
airplane reaches certain accumulated
total flight cycles or total flight hours,
and that repetitive inspections are to be
accomplished at intervals not to exceed

certain flight cycles or flight hours,
whichever occurs first.

Furthermore, the service bulletin
specifies that operators need not count
touch-and-go landings in determining
the total number of landings between
two consecutive inspections, when
those landings are less than five percent
of the landings between inspection
intervals. Since fatigue cracking that
was was found on the forward fitting of
fuselage frame FR47 at the level of the
last fastener of the external angle fitting
is aggravated by landing, the FAA finds
that all touch-and-go landings must be
counted in determining the total
number of landings between two
consecutive inspections.

The service bulletin also recommends
a grace period of 1,500 flight cycles
(after receipt of the service bulletin) for
accomplishing the rotating probe
inspection, unless the threshold has
been exceeded by more than 2,000 flight
cycles; in which case, the grace period
is 750 flight cycles (after receipt of the
service bulletin). The FAA has
determined that a grace period of 750
flight cycles and 1,700 flight hours, as
applicable, would address the identified
unsafe condition in a timely manner. In
developing an appropriate grace period
for this AD, the FAA considered not
only the manufacturer’s
recommendation, but the degree of
urgency associated with addressing the
subject unsafe condition, the average
utilization of the affected fleet, and the
time necessary to perform the
inspection (7 work hours). In light of all
of these factors, the FAA finds a grace
period of 750 flight cycles and 1,700
flight hours, as applicable, for initiating
the required actions to be warranted, in
that it represents an appropriate interval
of time allowable for affected airplanes
to continue to operate without
compromising safety.

Explanation of Change to Applicability

The applicability throughout AD 97—
16-06 reads ‘‘all Model A300-600 series
airplanes.” The FAA has revised the
applicability of this proposed AD to
identify the specific affected model
designations as published on the type
certificate data sheet [i.e., Model A300
B4-600 (A300-600), A300 B4—600R,
and A300 F4—600R series airplanes].

Cost Impact

There are approximately 74 airplanes
of U.S. registry that would be affected
by this proposed AD.

The actions that are proposed in this
AD action would take approximately 7
work hours per airplane to accomplish,
at an average labor rate of $60 per work
hour. Required parts would cost as
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much as $6,327 per airplane. Based on
these figures, the cost impact of the
proposed requirements of this AD on
U.S. operators is estimated to cost as
much as $499,278, or $6,747 per
airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation: (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-10097 (62 FR
44888, August 25, 1997), and by adding
a new airworthiness directive (AD), to
read as follows:

Airbus Industrie: Docket 99—-NM—-322—AD.
Supersedes AD 97-16—06, Amendment
39-10097.

Applicability: All Model A300 B4-600,
A300 B4-600R, and A300 F4—600R series
airplanes (A300-600), certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking of the forward
fitting of fuselage frame FR47, which could
result in reduced structural integrity of the
airframe, accomplish the following:

Inspection of Holes H, I, K, L, M, and N

(a) Perform a rotating probe inspection to
detect cracks of the attachment holes H, I, K,
L, M, and N on the left and right internal
angles of the wing center box, in accordance
with Airbus Service Bulletin A300-57—-6049,
Revision 3, dated December 15, 1998, at the
applicable time specified in paragraph (a)(1)
or (a)(2) of this AD.

(1) For airplanes on which Airbus
Modification 10454 (reference Airbus Service
Bulletin A300-57—-6050) and Airbus
Modification 10155 have not been installed:
Inspect at the earlier of the times specified
in paragraph (a)(1)(i) or (a)(1)(ii) of this AD.

(i) Prior to the accumulation of 10,400 total
flight cycles, or within 750 flight cycles after
the effective date of this AD, whichever
occurs later; or

(ii) Prior to the accumulation of 23,900
total flight hours, or within 1,700 flight hours
after the effective date of this AD, whichever
occurs later.

(2) For airplanes on which Airbus
Modification 10454 (reference Airbus Service
Bulletin A300-57-6050) or Airbus
Modification 10155 has been installed:
Inspect at the earlier of the times specified
in paragraph (a)(2)(i) or (a)(2)(ii) of this AD.

(i) Prior to the accumulation of 14,200 total
flight cycles, or within 750 flight cycles after
the effective date of this AD, whichever
occurs later; or

(ii) Prior to the accumulation of 32,600
total flight hours, or within 1,700 flight hours

after the effective date of this AD, whichever
occurs later.

No Cracking Found: Installation of New
Fastener and Repetitive Inspections

(b) If no crack is found during any rotating
probe inspection required by paragraph (a) of
this AD, prior to further flight, install new
fasteners in accordance with Airbus Service
Bulletin A300-57—-6049, Revision 3, dated
December 15, 1998. Repeat the rotating probe
inspection thereafter at intervals not to
exceed 5,900 flight cycles or 13,500 flight
hours, whichever occurs first.

Cracking Found: Corrective Actions

(c) If any crack is found during any rotating
probe inspection required by paragraph (a) of
this AD that is within the limits specified in
Airbus Service Bulletin A300-57-6049,
Revision 3, dated December 15, 1998, prior
to further flight, except as required by
paragraph (d) of this AD, accomplish all
applicable corrective actions (including
reaming, drilling, drill-stopping holes,
chamfering, follow-on inspections, and
installing new or oversize fasteners), in
accordance with the service bulletin. Repeat
the rotating probe inspection required by
paragraph (a) of this AD thereafter at
intervals not to exceed 5,900 flight cycles or
13,500 flight hours, whichever occurs first.

(d) If any crack is found during any
rotating probe inspection required by
paragraph (a) of this AD that exceeds the
limits specified in Airbus Service Bulletin
A300-57-6049, Revision 3, dated December
15, 1998, or if any cracking remains after the
applicable repairs required by paragraph (c)
of this AD, prior to further flight, repair the
crack in accordance with a method approved
by either the Manager, International Branch,
ANM-116, FAA, Transport Airplane
Directorate; or the Direction Generale de
I’Aviation Givile (DGAC) (or its delegated
agent). For a repair method to be approved
by the Manager, International Branch, ANM—
116, as required by this paragraph, the
Manager’s approval letter must specifically
reference this AD.

Alternative Methods of Compliance

(e)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(2) Alternative methods of compliance,
approved previously in accordance with AD
97-16—06, amendment 39—-10097, are
approved as alternative methods of
compliance with this AD.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
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Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in French airworthiness directive 1999-147—
279(B) R1, dated July 12, 2000.

Issued in Renton, Washington, on July 14,
2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 0018403 Filed 7-19-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-SW-24-AD]

Airworthiness Directives; Bell
Helicopter Textron Canada Model 407
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) for Bell Helicopter
Textron Canada (BHTC) Model 407
helicopters. This proposal would
require inspecting the brackets that
attach each horizontal stabilizer slat
(slat) to the stabilizer for a crack and
replacing the slat assembly if a crack is
found. Installing airworthy segmented
slat assemblies would be required prior
to flight after December 31, 2000 and
would constitute terminating action for
the requirements of this AD. This
proposal is prompted by an incident in

which a slat separated from a helicopter.

The actions specified by the proposed
AD are intended to prevent a slat from
separating, impact with a main or tail
rotor blade, and subsequent loss of
control of the helicopter.

DATES: Comments must be received on
or before September 18, 2000.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 2000-SW-
24-AD, 2601 Meacham Blvd., Room
663, Fort Worth, Texas 76137. You may
also send comments electronically to
the Rules Docket at the following
address: 9-asw-adcomments@faa.gov.
Comments may be inspected at the
Office of the Regional Counsel between
9 a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Sharon Miles, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
Group, Fort Worth, Texas 76193-0111,
telephone (817) 222-5122, fax (817)
222-5961.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their mailed
comments submitted in response to this
notice must submit a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. 2000—-SW-
24-AD.” The postcard will be date
stamped and returned to the
commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Office of the Regional Counsel,
Southwest Region, Attention: Rules
Docket No. 2000-SW-24—-AD, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas 76137.

Discussion

Transport Canada, which is the
airworthiness authority for Canada,
notified the FAA that an unsafe
condition may exist on BHTC Model
407 helicopters. Transport Canada
advises that a slat could depart, contact
one of the rotors, and lead to loss of
control of the helicopter. To ensure that
there is no pre-load condition on the
brackets that secure the slats to the
stabilizer, BHTC has introduced

segmented slat assemblies, P/N 407—
023-001-101.

BHTC has issued Bell Helicopter
Textron Alert Service Bulletin No. 407—
99-32, dated December 7, 1999, which
specifies replacing the slat assemblies.
Transport Canada classified this service
bulletin as mandatory and issued AD
No. CF-2000-09, dated March 21, 2000,
to ensure the continued airworthiness of
these helicopters in Canada.

This helicopter model is
manufactured in Canada and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, Transport
Canada has kept the FAA informed of
the situation described above. The FAA
has examined the findings of Transport
Canada, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

The FAA has identified an unsafe
condition that is likely to exist or
develop on other BHTC Model 407
helicopters of the same type design
registered in the United States. The
proposed AD would require visually
inspecting the brackets, part number (P/
N) 206-023-119-109 or —110, or P/N
407-023-801-127 or —128, for a crack.
The inspections must occur within the
next 50 hours time-in-service (TIS) and
thereafter at intervals not to exceed 100
hours TIS until the installation of
airworthy segmented slat assemblies, P/
N 407-023-001-101, is accomplished.
Installing airworthy segmented slat
assemblies would be required prior to
flight after December 31, 2000 and
would constitute terminating action for
the requirements of this AD. The actions
would be required to be accomplished
in accordance with the service bulletin
described previously.

The FAA estimates that 348
helicopters of U.S. registry would be
affected by this proposed AD, that it
would take approximately 0.5 work
hour per helicopter to perform the
visual inspections, 1 work hour to
replace a slat assembly, and that the
average labor rate is $60 per work hour.
Required parts would cost
approximately $2,364 per segmented
slat assembly. Based on these figures,
the total cost impact of the proposed AD
on U.S. operators is estimated to be
$1,697,544, assuming 1 inspection per
helicopter and replacement of the 2 slat
assemblies on each helicopter.

The regulations proposed herein
would not have a substantial direct
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effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation: (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

Bell Helicopter Textron Canada: Docket No.
2000-SW-24-AD.

Applicability: Model 407 helicopters, serial
numbers 53000 through 53347, certificated in
any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not

been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a horizontal stabilizer slat (slat)
from separating, impact with a main or tail
rotor blade, and subsequent loss of control of
the helicopter, accomplish the following:

(a) Within 50 hours time-in-service (TIS)
and thereafter at intervals not to exceed 100
hours TIS, visually inspect the brackets, part
number (P/N) 206—023-119-109 or —110 or
P/N 407-023-801-127 or —128, that attach
the slats, P/N 407-023-002-117, to the
horizontal stabilizer for a crack.

(1) If any crack is found, replace the slat
assembly, P/N 407-023-002-117, with an
airworthy segmented slat assembly, P/N 407—
023-001-101, before further flight. Replace
the slat assembly in accordance with Part II
of the Accomplishment Instructions in Bell
Helicopter Textron Alert Service Bulletin No.
ASB 407-99-32, dated December 7, 1999.

(2) If no crack is found, replace each slat
assembly, P/N 407-023-002-117, with an
airworthy segmented slat assembly, P/N 407—
023-001-101, prior to flight after December
31, 2000.

(b) Installing airworthy segmented slat
assemblies, P/N 407—-023-001-101,
constitutes terminating action for the
requirements of this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Regulations
Group, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Regulations Group.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

Note 3: The subject of this AD is addressed
in Transport Canada (Canada) AD CF-2000-
09, dated March 21, 2000.

Issued in Fort Worth, Texas, on July 12,
2000.
Henry A. Armstrong,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.
[FR Doc. 00-18404 Filed 7—19-00; 8:45 am)]

BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-SW-25-AD]

Airworthiness Directives; Eurocopter
France Model AS-350B, BA, B1, B2,
B3, C, D, and D1, and AS-355E, F, F1,
F2 and N Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD) that applies to Eurocopter
France Model AS-350B, BA, B1, B2, G,
D, and D1, and AS-355E, F, F1, and F2
helicopters. That AD currently requires
inspections of the main rotor head
components, the main gearbox (MGB)
suspension bars, and the ground
resonance prevention system
components. This action would require
those same inspections, but would also
apply to Model AS-350B3 and AS—
355N helicopters. This proposal is
prompted by the inadvertent omission
of those model helicopters from the
previous AD. The actions specified by
the proposed AD are intended to
prevent ground resonance due to
reduced structural stiffness, which
could lead to failure of a main rotor
head or MGB suspension component
and subsequent loss of control of the
helicopter.

DATES: Comments must be received on
or before September 18, 2000.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 2000-SW-
25—AD, 2601 Meacham Blvd., Room
663, Fort Worth, Texas 76137. You may
also send comments electronically to
the Rules Docket at the following
address: 9-asw-adcomments@faa.gov.
Comments may be inspected at the
Office of the Regional Counsel between
9 a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Jim
Grigg, Aviation Safety Engineer, FAA,
Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5490, fax (817) 222—-5961.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
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proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their mailed
comments submitted in response to this
notice must submit a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. 2000—-SW-
25—AD.” The postcard will be date
stamped and returned to the
commenter.

Availability of NPRMs

You may obtain a copy of this NPRM
by submitting a request to the FAA,
Office of the Regional Counsel,
Southwest Region, Attention: Rules
Docket No. 2000-SW-25—-AD, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas 76137.

Discussion

On April 4, 2000, the FAA revised AD
86-15—-10, Amendment 39-5517 (52 FR
13233, April 22, 1987) by issuing AD
86—15-10 R2, Amendment 39-11681 (65
FR 20721, April 18, 2000). That revision
requires an initial inspection at 10 hours
time-in-service (TIS) and then repetitive
inspections at intervals not to exceed
500 hours TIS of the main rotor head
components, the MGB suspension bars,
and the ground resonance prevention
system components. The revision was
prompted by reports of confusion and
unnecessary costs associated with the
difference in the previously-required
400 hours TIS inspection interval and
the current manufacturer’s master
service recommendation of 500 hours
TIS inspection interval. The
requirements of that revised AD are
intended to eliminate confusion and
unnecessary costs and to prevent
ground resonance due to reduced

structural stiffness, which could lead to
failure of a main rotor head or MGB
suspension component and subsequent
loss of control of the helicopter.

Since the issuance of that AD, the
FAA has determined that Model AS-
350B3 and AS-355N helicopters were
inadvertently omitted from the
applicability of the revised AD. Model
AS-350B3 was omitted because it is a
newer model helicopter and was not
part of the Type Certificate Data Sheet
when the revised AD was issued. Model
AS-355N was included in the preamble
of AD 86-15—-10 R2, but was
inadvertently omitted in the
applicability list of that AD.

Since an unsafe condition has been
identified that is likely to exist or
develop on other Model AS-350B, BA,
B1, B2, B3, G, D, and D1, and AS-355E,
F, F1, F2 and N helicopters of the same
type design, the proposed AD would
supersede AD 86—15-10, AD 86—15-10
R1, and AD 86-15-10 R2 to require
repetitive inspections of the main rotor
head components, the MGB suspension
bars, and the ground resonance
prevention system components at
intervals not to exceed 500 hours TIS.

The FAA estimates that 586
helicopters of U.S. registry would be
affected by this proposed AD, that it
would take approximately 8 work hours
per helicopter to accomplish the
proposed actions, and that the average
labor rate is $60 per work hour. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $480 per helicopter, or
$281,280 for the entire fleet.

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation: (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-11681 (65 FR
20721, April 18, 2000), Amendment 39—
6515 (55 FR 5833, February 20, 1990)
and Amendment 39-5517 (52 FR 13233,
April 22, 1987), and by adding a new
airworthiness directive (AD), to read as
follows:

Eurocopter France: Docket No. 2000-SW—
25—AD. Supersedes AD 86-15-10 R2,
Amendment 39-11681, Docket No. 98—
SW-82-AD; AD 86-15—10R1,
Amendment 39-6515, Docket No. 86—
ASW-22; and AD 86-15-10,
Amendment 39-5517, Docket No. 86—
ASW-22.

Applicability: Model AS-350B, BA, B1, B2,

B3, C, D, and D1, and AS-355E, F, F1, F2 and

N helicopters, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent ground resonance due to
reduced structural stiffness, which could
lead to failure of a main rotor head or main
gearbox (MGB) suspension component and
subsequent loss of control of the helicopter,
accomplish the following:

(a) Within 10 hours time-in-service (TIS):

(1) For Model AS-350B, BA, B1, B2, B3, C,
D, and D1 helicopters, inspect the main rotor
head components, the MGB suspension bars
(struts), and the landing gear ground
resonance prevention components (aft spring
blades and hydraulic shock absorbers) in
accordance with paragraph CC.3 of
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Aerospatiale Service Bulletin (SB) No. 01.17a
(not dated).

(2) For Model AS-355E, F, F1, F2, and N
helicopters, inspect the main rotor head
components, the MGB suspension bars
(struts), and the landing gear ground
resonance prevention components (aft spring
blades and hydraulic shock absorbers) in
accordance with paragraph CC.3 of SB No.
01.14a (not dated).

(b) Rework or replace damaged
components in accordance with SB No.
01.17a or SB No. 01.14a, as applicable.

(c) Repeat the inspections and rework
required by paragraphs (a) and (b) of this AD
at intervals not to exceed 500 hours TIS.

(d) If the helicopter is subjected to a hard
landing or to high surface winds when
parked without effective tiedown straps
installed, repeat the inspections required by
paragraph (a) of this AD for the main rotor
head star arms and the MGB suspension bars
(struts) before further flight.

(e) After a landing with abnormal self-
sustained dynamic vibrations (ground
resonance type vibrations), repeat all the
inspections required by paragraph (a) of this
AD.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Regulations
Group, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Regulations Group.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group.

(g) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the helicopter to a
location where the requirements of this AD
can be accomplished.

Issued in Fort Worth, Texas, on July 12,
2000.

Henry A. Armstrong,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 00-18405 Filed 7-19-00; 8:45 am|]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—ANE-35-AD]

RIN 2120-AA64

Airworthiness Directives; General

Electric Company CF6-80A3 Series
Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to General
Electric Company CF6—-80A3 series
turbofan engines. The existing AD
currently requires initial and repetitive
on-wing borescope inspections of the
left hand aft engine mount link
assembly for cracks, bearing migration,
and, bearing race rotation, and if
necessary, replacement with serviceable
parts. This proposal would require
initial and repetitive visual inspections
of both left hand and right hand aft
engine mount link assemblies for
separations, cracks, and bearing race
migration. Cracked or separated parts
would have to be replaced prior to
further flight. If spherical bearing race
migration is discovered, a borescope
inspection for cracks is also proposed. If
no cracks are discovered by the
additional borescope inspection,
assemblies would have a 75-cycle grace
period for remaining in service before
replacement. Finally, installation of
improved aft engine mount link
assemblies would constitute terminating
action to the inspections of this
proposed AD. This proposal is
prompted by a recent analysis of
internal bearing friction and bearing
migration and inspections which
revealed migrated spherical bearing
races on two CF6—80A3 series and ten
CF6—80C2 series aft engine mount links.
The actions specified by the proposed
AD are intended to prevent aft engine
mount link failure, which can result in
adverse redistribution of the aft engine
mount loads and possible aft engine
mount system failure.

DATES: Comments must be received by
September 18, 2000.

ADDRESSES: Submit comments to the
Federal Aviation Administration (FAA),
New England Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—ANE—-35—AD, 12 New
England Executive Park, Burlington, MA
01803-5299. Comments may also be
sent via the Internet using the following
address: ‘“9—ane—adcomment@faa.gov’’.
Comments sent via the Internet must
contain the docket number in the
subject line. Comments may be
inspected at this location between 8
a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Rohr, Inc., 850 Lagoon Dr., Chula Vista,
CA 91910-2098; telephone 619-691—
3102, fax 619-498-7215. This
information may be examined at the
FAA, New England Region, Office of the
Regional Counsel, 12 New England
Executive Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Karen Curtis, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone 781-238-7192,
fax 781-238-7199.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 98—ANE-35-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—ANE—-35—-AD, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

On July 15, 1998, the Federal Aviation
Administration (FAA) issued
airworthiness directive (AD) 98—15-17,
Amendment 39-10668 (63 FR 39489,
July 23, 1998), applicable to General
Electric Company (GE) CF6—-80A3 series
turbofan engines. That AD requires
initial and repetitive on-wing borescope
inspections of the left hand aft engine
mount link assembly for cracks, bearing
migration, and bearing race rotation,
and, if necessary, replacement with
serviceable parts. That action was
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prompted by a report of a fractured left
hand aft engine mount link discovered
during a scheduled engine removal.
That condition, if not corrected, could
result in aft engine mount link failure,
which can result in adverse
redistribution of the aft mount loads and
possible aft mount system failure.

Due to the similarities between the
link assembly designs, on June 28, 2000,
the FAA also published a comparable
rule for CF6—80C2 engine models
installed on A300, A310, and MD-11
applications (AD 2000-12-08).

Recent Analysis

Since the issuance of AD 98-15-17,
analysis into internal bearing friction
and bearing race migration that could
result in higher stress levels and
reduced fatigue capability of aft engine
mount links has been conducted. The
analysis indicates that aft engine mount
link spherical bearing race migration
adversely affects link fatigue life and
that right hand, as well as left hand, aft
engine mount link assemblies are
affected. Recent inspections also
revealed migrated spherical bearing
races on two CF6—80A3 series and ten
CF6-80C2 series aft engine mount links.
This condition, if not corrected, could
result in aft engine mount link failure,
which can result in adverse
redistribution of the aft engine mount
loads and possible aft engine mount
system failure.

Service Information

The FAA has reviewed and approved
the technical contents of Rohr Service
Bulletin CF6—80A3-NAC-A71-064,
dated April 4, 2000, that describes the
aft engine mount link replacement. The
FAA also has reviewed and approved
the technical contents of Rohr Service
Bulletin CF6-80A3-NAC-A71-061,
Revision 1, dated February 22, 2000,
that describes procedures for visual
inspections of existing left hand and
right hand aft engine mount link
assemblies for separations, cracks, and
spherical bearing race migration and
provides rejection criteria.

Proposed Actions

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 98-15-17 to require
initial and repetitive visual inspections
of both left hand and right hand aft
engine mount link assemblies for
separations, cracks, and bearing race
migration. If bearing race migration is
discovered, this proposal would require
a borescope inspection for cracks. Aft
engine mount link assemblies found

cracked would have to be replaced with
serviceable parts prior to further flight.
Aft engine mount link assemblies
discovered with bearing race migration
would be able to remain in service for
another 75 cycles-in-service (CIS)
following borescope inspection prior to
replacement with serviceable parts. All
left hand and right hand aft engine
mount link assemblies would have to be
replaced at the next engine shop visit
with improved assemblies, which
would constitute terminating action to
the inspections. These actions would be
required to be accomplished in
accordance with the service bulletins
described previously.

Economic Analysis

There are approximately 120 engines
of the affected design in the worldwide
fleet. The FAA estimates that 59 engines
installed on aircraft of US registry
would be affected by this proposed AD,
that the cost of replacement link
assemblies is approximately $9,737, that
it would take approximately 2 work
hours per engine to accomplish the
proposed interim inspections, and that
the average labor rate is $60 per work
hour. Based on these figures, the total
cost impact of the proposed AD over 3
years on US operators is estimated to be
$588,614.

Regulatory Impact

This proposal does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this proposal.

For the reasons discussed above, I
certify that this proposed regulation: (1)
Is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-10668 (63 FR
39489, July 23, 1998) and by adding a
new airworthiness directive to read as
follows:

General Electric Company: Docket No. 98—
ANE-35-AD. Supersedes AD 98-15-17,
Amendment 39-10668.

Applicability: General Electric Company
(GE) CF6—80A3 series turbofan engines, with
left hand aft engine mount link assemblies,
part numbers (P/Ns) 224-1608-501, 224—
1608-503, or 224—1608-505 installed, or
right hand aft engine mount link assemblies,
P/Ns 224-1609-503, 224—-1609-505, or 224—
1609-507 installed. These engines are
installed on but not limited to Airbus
Industrie A310-200 series aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (d)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent aft engine mount link failure,
which can result in adverse redistribution of
the aft engine mount loads and possible aft
engine mount system failure, accomplish the
following:

Initial Inspection

(a) Inspect aft engine mount link
assemblies as follows:
Not Previously Inspected

(1) Within 400 cycles-in-service (CIS) after
the effective date of this AD, if not previously
inspected using Rohr Service Bulletin CF6—
80A3-NAC-A71-061, Revision 1, dated
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February 22, 2000, or Rohr Service Bulletin
CF6-80A3-NAC-A71-061, dated April 16,
1999; or

Previously Inspected

(2) Within 400 cycles-since-last-inspection
(CSLI), if previously inspected using Rohr
Service Bulletin CF6—80A3-NAC-A71-061,
Revision 1, dated February 22, 2000, or Rohr
Service Bulletin CF6—80A3-NAC-A71-061,
dated April 16, 1999.

(3) Visually inspect for: separations, cracks,
and spherical bearing race migration.

(4) Inspect in accordance with the
Accomplishment Instructions of Rohr Service
Bulletin CF6—80A3-NAC—-A71-061, Revision
1, dated February 22, 2000.

Cracked or Separated Parts

(5) If a crack or separation is discovered,
prior to further flight, remove the cracked or
separated aft engine mount link assembly
and the attaching hardware from service, and
replace with serviceable parts.

Removal of Aft Engine Mount Link
Assemblies With Spherical Bearing Race
Migration

(6) If an aft engine mount link assembly is
found with spherical bearing race migration,
but no cracks or separations, prior to further
flight, do either of the following:

Removal

(i) Remove the aft engine mount link
assembly and the attaching hardware from
service and replace with serviceable parts; or

Additional Borescope Inspection of Aft
Engine Mount Link Assemblies With
Spherical Bearing Race Migration

(ii) Perform an additional borescope
inspection for cracks in accordance with
paragraphs (2)(D)(5) and (2)(G)(5) of the
Accomplishment Instructions of Rohr Service
Bulletin CF6—80A3-NAC—-A71-061, Revision
1, dated February 22, 2000, and perform the
following:

After Additional Borescope Inspection, if
Parts Are Cracked

(A) If a crack indication is discovered,
prior to further flight, remove the cracked aft
engine mount link assembly and the
attaching hardware from service, and replace
with serviceable parts.

After Additional Borescope Inspection, If
Parts Are Not Cracked (Grace Period)

(B) If crack indications are not discovered,
within 75 CIS after the inspection performed
in accordance with paragraph (a)(6)(ii) of this
AD, remove the aft engine mount link
assembly from service, and replace with
serviceable parts.

Attaching Hardware

(iii) Attaching hardware may be returned to
service after inspection in accordance with
paragraphs 2(D)(6)(a) or 2(G)(6)(a) of Rohr
Service Bulletin CF6—80A3-NAC-A71-061,
Revision 1, dated February 22, 2000, only if
inspection of the removed link shows no
cracks or separations.

Note 2: Link attaching hardware includes

the nuts, bolts and washers that secure the
link.

Repetitive Inspections

(b) Thereafter, perform the actions required
by paragraph (a) and associated
subparagraphs at intervals not to exceed 400
CSLIL

Replacement With Improved Link
Assemblies

(c) Replace aft engine mount link
assemblies with improved aft engine mount
link assemblies at the next engine shop visit
(ESV), or prior to accumulating 29,000 engine
cycles since new (CSN), whichever occurs
first.

(1) Replace in accordance with the
Accomplishment Instructions of Rohr Service
Bulletin CF6—80A3-NAC—-A71-064, dated
April 4, 2000.

Left Hand Aft Engine Mount Link
Assemblies

(2) Replace left hand aft engine mount link
assemblies, P/Ns 224-1608-501, 224—1608—
503, or 224-1608-505, with improved left
hand aft engine mount link assemblies, P/Ns
224-1608-507 or 224—-1608-509.

Right Hand Aft Engine Mount Link
Assemblies

(3) Replace right hand aft engine mount
link assemblies, P/Ns 224-1609-503, 224—
1609-505, or 224-1609-507, with improved
right hand aft engine mount link assemblies,
P/Ns 224-1609-509 or 224-1609-511.

Terminating Action

(4) Installation of improved aft engine
mount link assemblies in accordance with
paragraph (c) and its subparagraphs
constitutes terminating action to the
inspections required by paragraphs (a) and
(b) of this AD.

Alternate Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. Operators shall submit
their requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

Ferry Flights

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the aircraft to a
location where the inspection requirements
of this AD can be accomplished.

Issued in Burlington, Massachusetts, on
July 14, 2000.

David A. Downey,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 00-18406 Filed 7-19-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 9
RIN 2900-AJ80

Accelerated Benefits Option for
Servicemembers’ Group Life Insurance
and Veterans’ Group Life Insurance

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Veterans Programs
Enhancement Act of 1998 authorizes the
payment of accelerated benefits to
terminally ill persons in the
Servicemembers’ Group Life Insurance
(SGLI) and Veterans’ Group Life
Insurance (VGLI) programs. This
document proposes to amend the
Department of Veterans Affairs (VA)
regulations to establish a mechanism for
implementing these statutory
provisions.

DATES: Comments must be received on
or before September 18, 2000.
ADDRESSES: Mail or hand-deliver
written comments to: Director, Office of
Regulations Management (02D),
Department of Veterans Affairs, 810
Vermont Ave., NW., Room 1154,
Washington, DC 20420; or fax comments
to (202) 273-9289; or e-mail comments
to “OGCRegulations@mail.va.gov’.
Comments should indicate that they are
submitted in response to “RIN 2900—
AJ80.” All comments received will be
available for public inspection in the
Office of Regulations Management,
Room 1158, between the hours of 8 a.m.
and 4:30 p.m., Monday through Friday
(except holidays).

FOR FURTHER INFORMATION CONTACT.: Greg
Hosmer, Senior Attorney/Insurance
Specialist, Insurance Program
Administration and Oversight,
Department of Veterans Affairs Regional
Office and Insurance Center, P.O. Box
8079, Philadelphia, Pennsylvania
19101, (215) 842-2000, ext. 4280 (this is
not a toll-free number).

SUPPLEMENTARY INFORMATION: This
document proposes to amend VA
regulations for the Servicemembers’
Group Life Insurance (SGLI) and
Veterans’ Group Life Insurance (VGLI)
programs to add accelerated death
benefit (Accelerated Benefit) provisions
that permit terminally ill policyholders
access to the death benefits of their
policies before they die. Traditionally,
an individual purchases life insurance
in order to safeguard his or her
dependents against major financial loss
due to his or her death. Life insurance
serves to replace the lost income of an
insured and to provide for his or her



45000

Federal Register/Vol. 65, No. 140/ Thursday, July 20, 2000/Proposed Rules

final expenses. In recent years, the
insurance industry has recognized the
financial needs of terminally ill
policyholders and has begun offering
policies with accelerated benefit
provisions. A recent statutory
amendment (section 302 of the Veterans
Programs Enhancement Act of 1998,
Pub. L. 105-368, 112 Stat. 3315, 3332—
3333) added section 1980 to title 38,
United States Code, which extends an
accelerated benefit option to terminally
ill persons insured in the SGLI and
VGLI programs.

Proposed paragraph (a) is informative
in that it explains that an Accelerated
Benefit is a payment to the insured of
a portion of a SGLI or VGLI insurance
benefit before the insured dies.

Proposed paragraph (b), among other
things, states that a person insured
under SGLI or VGLI is eligible to receive
an Accelerated Benefit if the person has
a written medical prognosis from a
physician of nine months or less to live.
These provisions are proposed pursuant
to 38 U.S.C. 1980(a) which states that a
person is considered to be terminally ill
and eligible for an Accelerated Benefit
if, based on a medical prognosis, “the
life expectancy of the person is less than
a period prescribed by the Secretary
* * *qot [to] exceed 12 months.” We
believe that a written medical prognosis
from a physician is consistent with the
statutory intent. Further, we propose
that the time period of life expectancy
for allowing the payment of an
Accelerated Benefit should be nine
months or less. The nine-month
maximum is the same period that is
provided for civilian Federal employees
who are insured by the Federal
Employees Group Life Insurance
(FEGLI) program, as authorized by the
“FEGLI Living Benefits Act,” Public
Law 103—409. We believe that it is
reasonable to have the same time period
for individuals regardless of whether the
program concerns military or civilian
service.

Proposed paragraph (c) states that
only the insured member can apply for
an Accelerated Benefit. We believe this
is necessary so that the insured is
responsible for the determination to
obtain an Accelerated Benefit.

Under the provisions of proposed
paragraph (d) an insured may request as
an Accelerated Benefit an amount up to
a maximum of 50% of the face value of
coverage and the request must be $5,000
or a multiple of $5,000. Under
paragraph (e) the insured may receive
such an amount requested, minus an
interest reduction determined based on
actuarial principles to be lost because of
early payment. We believe this is the
maximum amount that we can pay an

insured under our statutory authority in
38 U.S.C. 1980 in accordance with our
mandate to prescribe a maximum
amount that we find to be
“administratively practicable and
actuarially sound.”

Proposed paragraph (f) provides that
application for an Accelerated Benefit
must be made on a form entitled “Claim
for Accelerated Benefits,” a form which
must be completed by the terminally ill
applicant, his or her physician, and, if
on active duty, the personnel office of
the servicemember’s unit. This is
necessary to ensure that sufficient
information is submitted for
determinations under this section.

Under proposed paragraph (g) and
other provisions of this proposed rule,
the Office of Servicemembers’ Group
Life Insurance (OSGLI) would
administer the Accelerated Benefits
program. This includes making the
necessary determinations regarding the
payment of Accelerated Benefits. This is
authorized under 38 U.S.C. 1966 and
1980.

Proposed paragraph (h) states that an
Accelerated Benefit will be paid in a
lump sum. This reflects statutory
provisions at 38 U.S.C. 1980(b) and (c).

According to 38 U.S.C. 1980(f)(1), an
election to receive Accelerated Benefits
is irrevocable. We proposed to define
the term ““election” for purposes of
section 1980(f)(1) in paragraph (i) of the
proposed rule as the time when an
insured member cashes or deposits an
accelerated benefit. After that election,
the request for an accelerated benefit
could not be cancelled. However, until
that time, the insured member may
cancel the request by informing OSGLI
in writing and by returning the check if
one was received. An insured member
could later reapply by requesting the
same or a different amount of benefits.
Also, if an insured member died before
cashing or depositing an accelerated
benefit payment, the check must be
returned to VA. These provisions are
consistent with the provisions of 38
U.S.C. 1980.

Proposed paragraph (j) states that an
insured member is not eligible for
additional accelerated benefits once he
or she cashes or deposits an accelerated
benefit payment. This is mandated by
the provisions of 38 U.S.C. 1980 which
state that an individual may not make
more than one election for accelerated
benefits.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, as amended (44 U.S.C. 3501—
3520), this proposed rule includes
information collection provisions in 38
CFR 9.14(e). In accordance with section

3507(d) of the Act and 5 CFR 1320.11,
VA has submitted a copy of this
rulemaking action to OMB for its review
of the collections of information.

OMB assigns a control number for
each collection of information it
approves. VA may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number.

Comments on the proposed
collections of information should be
submitted to the Office of Management
and Budget, Attention: Desk Officer for
the Department of Veterans Affairs,
Office of Information and Regulatory
Affairs, Washington, DC 20503, with
copies mailed or hand-delivered to:
Director, Office of Regulations
Management (02D), Department of
Veterans Affairs, 810 Vermont Ave.,
NW., Room 1154, Washington, DC
20420. Comments should indicate that
they are submitted in response to “RIN
2900-AJ80.”

Title: Application by Insured
Terminally Ill Person for Accelerated
Benefit.

Summary of collection of information:
In proposed 38 CFR 9.14(e), VA would
require that a terminally ill person
insured under Servicemembers’ Group
Life Insurance (SGLI) or Veterans’
Group Life Insurance (VGLI) who wants
to receive a lump-sum payment to the
insured prior to the insured’s death of
a portion of the insurance must submit
to Prudential Life Insurance’s Office of
Servicemembers’ Group Life Insurance a
completed application for an
Accelerated Benefit. The application
must be on a form set forth in § 9.14(e)
which includes a medical prognosis by
a physician stating the life expectancy
of the insured person and a statement by
the insured of what portion of the
insurance he or she requests.

Description of need for information
and proposed use of information: The
information is needed to comply with
the statutory provisions permitting an
insured person who is terminally ill to
request payment of a portion of the face
value of the insured person’s SGLI or
VGLI insurance as an Accelerated
Benefit.

Description of likely respondents:
Terminally ill persons insured under
SGLI or VGLI and their physicians.

Estimated number of respondents:
200 annually.

Estimated frequency of responses:
Once.

Estimated total annual reporting and
recordkeeping burden: 2,400 minutes.

Estimated average burden per
collection: 12 minutes.
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The Department considers comments
by the public on proposed collections of
information in—

» Evaluating whether the proposed
collections of information are necessary
for the proper performance of the
functions of the Department, including
whether the information will have
practical utility;

 Evaluating the accuracy of the
Department’s estimate of the burden of
the proposed collections of information,
including the validity of the
methodology and assumptions used;

» Enhancing the quality, usefulness,
and clarity of the information to be
collected; and

e Minimizing the burden of the
collections of information on those who
are to respond, including responses
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology, e.g., permitting electronic
submission of responses.

OMB is required to make a decision
concerning the collections of
information contained in this proposed
rule between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication. This does not affect the
deadline for the public to comment on
the proposed rule.

Executive Order 12866

The Office of Management and Budget
has reviewed this proposed rule under
Executive Order 12866.

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed rule will not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
proposed rule would affect only
individuals. Accordingly, pursuant to 5
U.S.C. 605(b), this proposed rule is
exempt from the initial and final
regulatory flexibility analysis
requirements of sections 603 and 604.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires (in section 202) that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any given year.
This rule would have no consequential
effect on State, local, or tribal
governments.

Catalog of Federal Domestic Assistance
Program Numbers

The Catalog of Federal Domestic
Assistance program number for this rule
is 64.103.

List of Subjects in 38 CFR Part 9

Life insurance, Military personnel,
Veterans.

Approved: February 22, 2000.
Togo D. West, Jr.,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR part 9 is proposed to
be amended as set forth below:

PART 9—SERVICEMEMBERS’ GROUP
LIFE INSURANCE AND VETERANS’
GROUP LIFE INSURANCE

1. The authority citation for part 9 is
revised to read as follows:

Authority: 38 U.S.C. 501, 1965-1980,
unless otherwise noted.

2. Section 9.14 is added to read as
follows:

89.14 Accelerated Benefits.

(a) What is an Accelerated Benefit?
An Accelerated Benefit is a payment of
a portion of your Servicemembers’
Group Life Insurance or Veterans’ Group
Life Insurance to you before you die.

(b) Who is eligible to receive an
Accelerated Benefit? You are eligible to
receive an Accelerated Benefit if you
have a valid written medical prognosis
from a physician of 9 months or less to
live, and otherwise comply with the
provisions of this section.

(c) Who can apply for an Accelerated
Benefit? Only you, the insured member,
can apply for an Accelerated Benefit. No
one can apply on your behalf.

(d) How much can you request as an
Accelerated Benefit?

(1) You can request as an Accelerated
Benefit an amount up to a maximum of
50% of the face value of your insurance
coverage.

(2) Your request for an Accelerated
Benefit must be $5,000 or a multiple of
$5000 (for example, $10,000, $15,000).

(e) How much can you receive as an
Accelerated Benefit? You can receive as
an Accelerated Benefit the amount you
request up to a maximum of 50% of the
face value of your insurance coverage,
minus the interest reduction. The
interest reduction is the amount the
Office of Servicemembers’ Group Life
Insurance actuarially determines to be
the amount of interest that would be lost
because of the early payment of part of
your insurance coverage. This means
that if you have $100,000 in coverage
and you request the maximum amount
that you are eligible to request as an

Accelerated Benefit, you will be paid
$50,000 minus the interest reduction.

(f) How do you apply for an
Accelerated Benefit? (1) You can obtain
an application form entitled “Claim for
Accelerated Benefits”” by writing the
Office of Servicemembers” Group Life
Insurance, 213 Washington Street,
Newark, New Jersey 07102—2999;
calling the Office of Servicemembers’
Group Life Insurance toll-free at 1-800—
219-1473; or downloading the form
from the internet at www. va.
insurance.gov. You must submit the
completed application form to the
Office of Servicemembers’ Group Life
Insurance, 213 Washington Street,
Newark, New Jersey 07102—2999.

(2) As stated on the application form,
you will be required to complete part of
the application form and your physician
will be required to complete part of the
application form. If you are an active
duty servicemember, your branch of
service will also be required to complete
part of the form.

To Be Completed by Insured

Claim for Accelerated Benefits

Your name: OOOOOOOOOOOOCOOO
Social Security Number: OOOOOOOOO
Your home address: OOOOOOOOOOO
Date of birth: OOOOOO0O0O0O0OOOOO
Branch of Service (if covered under SGLI): O
Your mailing address (if different from
above): OOOOOOOO0OOOOOOOOO
Amount of SGLI coverage: $ OOOOOOO
Amount of claim (can be no more than one-
half of coverage in increments of $5,000): O
Type of coverage (check one):
O SGLI (circle one of the following):
Active Duty Ready Reserve Army or
Air National Guard Separated or
Discharged
0O VGLI

Note: If you checked SGLI, you must also
have your military unit complete the
attached form.

I acknowledge that I have read all of the
attached information about the accelerated
benefit. I understand that I can get this
benefit only once during my lifetime and that
I can use it for any purpose I choose. I further
understand that the face amount of my
coverage will reduce by the amount of
accelerated benefit I choose to receive now.

Your signature: OOOOOOOOOOCOOO
Date: OOOOOO0O0OO0O0O0O0OOOOOO

Authorization To Release Medical Records

To all physicians, hospitals, medical service
providers, pharmacists, employers, other
insurance companies, and all other agencies
and organizations:

You are authorized to release a copy of all
my medical records, including examinations,
treatments, history, and prescriptions, to the
Office of Servicemembers’ Group Life
Insurance (OSGLI) or its representatives.
Printed name: OOO0OO0O000O0O0O0OOO
Signature: 0O0O0O0O00O0O0O0O0O0OOOOO
Date: OOOOOO0O0OO0O0O0O0O0OOOOO
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A photocopy of this authorization will be
considered as effective and valid as the
original.

Valid for one year from date signed.

To Be Completed by Physician

Attending Physician’s Certification

Patient’sname: O0OO0O0O0O0O0O0OOOO
Patient’s Social Security Number: O0OOO0O
Diagnosis: 00 O0O00000000000O0O
ICD-9-CM Disease Code *: OOOOOOOO
Description of present medical condition
(please attach results of x-rays, E.K.G. or
other tests): OOOOOOOOOOOOOOO
Is the patient capable of handling his/her
own affairs? OO0OO0O0O00O00O0OO0OOO
OYesd ONo O

The patient applied for an accelerated benefit
under his/her government life insurance cov-
erage. To qualify, the patient must have a life
expectancy of nine (9) months or less. Does
your patient meet this requirement? OOO0O
O YesOd O No

Attending Physician’s name (please print): O
State in which you are licensed to practice:
Specialty: OO0O0O0O0O0O0O0O0O0O0OOOOO
Mailing address: OO OOOOOOOOOOO
Telephone number: OOOOOOO0OOOO
Fax Number: OOO0OO0O0O00O0O0O0OOOO
Signature: 0O0O0O0O000O0O0O0O0O0OOOO
Date: OOOOOO0O0OO0O0O0O0O0OOOOO
*ICD-9-CM is an acronym for International
Classification of Diseases, 9th revision,
Clinical Modification.

To Be Completed by Personnel Office of
Servicemember’s Unit

(Complete this form only if the
applicant for Accelerated Benefits is
covered under SGLI.)

Branch of Service Statement

Servicemember’s name: OOOOOOOOO
Social Security Number: OOOOOOOOO
Branch of Service: OO0O0OO0OO0O0O0OOO
Amount of SGLI coverage: $ OOOOOOO
Monthly premium amount: $ OOOOOOO
Name of person completing this form: OO0
Telephone Number: OOOOOOOOOOO
Fax Number: O0O0O000000O0O00OOOO
Title of person completing this form: OOO
Duty Station and address: OOOOOOOO
Signature of person completing this form: O
OO000000000000o00ooooo
Date: OOOOOO0O0O0O0O0O00O0O00OOOO

Notice: It is fraudulent to complete these
forms with information you know to be false
or to omit important facts. Criminal and/or
civil penalties can result from such acts.

(g) Who decides whether or not an
Accelerated Benefit will be paid to you?
The Office of Servicemembers’ Group
Life Insurance will review your
application and determine whether you
meet the requirements of this section for
receiving an Accelerated Benefit.

(1) They will approve your
application if the requirements of this
section are met and may deny your
application if the requirements of this
section are not met.

(2) If the Office of Servicemembers’
Group Life Insurance determines that

your application form does not fully and
legibly provide the information
requested by the application form, they
will contact you and request that you or
your physician submit the missing
information to them. They will not take
action on your application until the
information is provided.

(h) How will an Accelerated Benefit be
paid to you? An Accelerated Benefit
will be paid to you in a lump sum.

(i) What happens if you change your
mind about an application you filed for
Accelerated Benefits? (1) An election to
receive the Accelerated Benefit is made
at the time you have cashed or
deposited the Accelerated Benefit. After
that time, you cannot cancel your
request for an Accelerated Benefit. Until
that time, you may cancel your request
for benefits by informing the Office of
Servicemembers’ Group Life Insurance
in writing that you are canceling your
request and by returning the check if
you have received one. If you want to
change the amount of benefits you
requested or decide to reapply after
canceling a request, you may file
another application in which you
request either the same or a different
amount of benefits.

(2) If you die before cashing or
depositing an Accelerated Benefit
payment, the payment must be returned
to the Office of Servicemembers’ Group
Life Insurance. Their mailing address is
213 Washington Street, Newark, New
Jersey 07102—-2999.

(j) If you have cashed or deposited an
Accelerated Benefit, are you eligible for
additional Accelerated Benefits? No.

(Authority: 38 U.S.C. 1966, 1980)

[FR Doc. 00-18327 Filed 7—19-00; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[DC 045-2020b; FRL-6838-4]

Approval and Promulgation of Air
Quality Implementation Plans; District

of Columbia; Approval of National Low
Emission Vehicle Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the District of
Columbia which commits the District to
accept sales of motor vehicle that
comply with the requirements of the
National Low Emission Vehicle

(National LEV) Program that applies to
newly manufactured motor vehicles
sold in the District, starting with the
1999 model year. In the “Rules and
Regulations” section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If we receive no adverse
comments, we will not take further
action on this proposed rule. If EPA
does receive adverse comments, we will
withdraw the related direct final rule
and it will not take effect. We will
address any public comments received
in a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period. Any parties
interested in commenting on this action
must do so at this time.

DATES: Comments must be received in
writing by August 21, 2000.

ADDRESSES: Written comments should
be addressed to David L. Arnold, Chief,
Ozone and Mobile Sources Branch,
Mailcode 3AP21, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and
at the District of Columbia Department
of Public Health, Air Quality Division,
51 N Street, NE., Washington, DC 20002.

FOR FURTHER INFORMATION CONTACT:
Brian Rehn, (215) 814—-2176, at the EPA
Region IIT address above, or by e-mail at:
rehn.brian@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the same title, that is
located in the ‘“Rules and Regulations”
section of this Federal Register
publication.

Dated: June 30, 2000.
Bradley M. Campbell,
Regional Administrator, Region III.
[FR Doc. 00-18109 Filed 7-19-00; 8:45 am]
BILLING CODE 6560-50-P



Federal Register/Vol. 65, No. 140/ Thursday, July 20, 2000/Proposed Rules

45003

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL—-6731-2]

Approval and Promulgation of
Implementation Plans: Revision of the
Visibility FIP for Nevada

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is conducting a review of,
and proposing to revise, the long-term
strategy portion of the Nevada federal
implementation plan (FIP) for Class I
visibility protection (Nevada Visibility
FIP). EPA proposes to revise the Nevada
Visibility FIP to include emissions
reduction requirements for the Mohave
Generating Station (MGS), which is
located in Clark County, Nevada. The
proposed requirements are based on a
consent decree entered into by the
owners of MGS and the Grand Canyon
Trust (GCT), the Sierra Club, and the
National Parks and Conservation
Association (NPCA). EPA believes that
the emissions reductions that will result
from compliance with the consent
decree will address concerns raised by
the Department of the Interior (DOI or
Department) regarding the Mohave
Generating Station’s contribution to
visibility impairment at the Grand
Canyon National Park (GCNP) due to
sulfur dioxide (SO2) emissions. EPA
also believes that adopting the
requirements of the consent decree into
the long-term strategy of the Nevada
Visibility FIP will allow for reasonable
progress toward the Clean Air Act
national visibility goal with respect to
the Mohave Generating Station’s
contribution to visibility impairment at
the Grand Canyon National Park due to
SOz emissions.

DATES: Comments on this proposed rule
must be submitted no later than August
21, 2000.

ADDRESSES: Comments should be
submitted (in duplicate, if possible) to:
EPA Region IX, 75 Hawthorne Street
(AIR2), San Francisco, CA 94105, Attn:
Regina Spindler (Phone: 415-744—
1251).

Docket: EPA has established a docket
for this notice, Docket Number A2-99—
01. Materials related to the development
of this notice have been placed in this
docket. The docket is available for
review at: EPA Region IX, Air Division,
75 Hawthorne Street, San Francisco, CA
94105. Interested persons may make an
appointment with Regina Spindler,

(415) 744-1251, to inspect the docket at
EPA’s San Francisco office on weekdays
between 9 a.m. and 4 p.m.

Electronic Availability: This
document is also available as an
electronic file on the EPA Region IX
Web Page at http://www.epa.gov/
region09/air/mohave.

FOR FURTHER INFORMATION CONTACT:
Regina Spindler (415) 744-1251,
Planning Office (AIR2), Air Division,
EPA Region IX, 75 Hawthorne Street,
San Francisco, CA 94105.

SUPPLEMENTARY INFORMATION:

Outline

I. Background
A. Statutory and Regulatory Framework
1. Clean Air Act Visibility Requirements
2. EPA’s Visibility Regulations
3. Federal Implementation Plans for
Visibility Protection
B. Visibility Impairment at the Grand
Canyon National Park
1. The Department of the Interior
Certification of Visibility Impairment
2. Mohave Generating Station
3. Project MOHAVE
C. Grand Canyon Trust/Sierra Club
Lawsuit
1. Overview of Complaint
2. Settlement and Consent Decree
D. Advance Notice of Proposed
Rulemaking
E. Further Actions in Light of the Mohave
Consent Decree
Review and Revision of the Nevada
Visibility FIP Long-Term Strategy
A. Long-Term Strategy Review
B. Consultation with Federal Land
Managers
II. Proposed Action
A. Emission Controls and Limitations
B. Emission Control Construction
Deadlines
C. Emission Limitation Compliance
Deadlines
D. Interim Emission Limits
E. Reporting
F. Force Majeure Provisions
IV. Request for Public Comments
V. Administrative Requirements
A. Executive Order 12866
B. Executive Order 13045
C. Executive Order 13084
D. Executive Order 13132
E. Regulatory Flexibility Act
F. Unfunded Mandates
G. National Technology Transfer and
Advancement Act

II.

—

I. Background
A. Statutory and Regulatory Framework

1. Clean Air Act Visibility Requirements

Section 169A of the Clean Air Act
(Act or CAA), 42 U.S.C. 7491, provides
for a visibility protection program and
sets forth as a national goal “the
prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I
Federal areas which impairment results

from manmade air pollution.” (The
terms “impairment of visibility”” and
“visibility impairment” are defined in
the Act to include reduction in visual
range and atmospheric discoloration.)
Section 169A requires EPA, after
consultation with the Secretary of the
Interior, to promulgate a list of
“mandatory Class I Federal areas”
where visibility is an important value.
These areas include international parks,
national wilderness areas and national
memorial parks greater than five
thousand acres in size, and national
parks greater than six thousand acres in
size, as described in section 162(a) of
the Act, 42 U.S.C. 7472(a). Each
mandatory Class I Federal area is the
responsibility of a Federal Land
Manager (FLM), the Secretary of the
federal department with authority over
such lands. Section 302(i) of the Act, 42
U.S.C. 7602(i). On November 30, 1979,
EPA identified 156 such mandatory
Class I Federal areas, including the
Grand Canyon National Park (GCNP) in
Arizona. 44 FR 69122.

Section 169A(a)(1) of the Act states
that “Congress declares as a national
goal the prevention of any future, and
the remedying of any existing,
impairment of visibility in mandatory
class I Federal areas which impairment
results from manmade air pollution.”
Section 169A(a)(4) requires EPA to
promulgate regulations to assure
reasonable progress toward meeting
these national visibility protection
goals. EPA’s regulations must require
each state with a mandatory Class I
Federal area (or states with emissions
that may reasonably be anticipated to
cause or contribute to visibility
impairment in a mandatory Class I
Federal area) to revise the applicable
implementation plan for that state (SIP)
to contain such emission limits,
schedules of compliance and other
measures as may be necessary to make
reasonable progress toward meeting the
national visibility protection goal. CAA
section 169A(b)(2), 42 U.S.C. 7491(b)(2).
The SIP revisions for these subject states
must require each existing stationary
facility ? that emits any air pollutant that
may reasonably be anticipated to cause
or contribute to visibility impairment in
a mandatory Class I Federal area to
install and operate ‘best available
retrofit technology” (BART) for
controlling emissions from such source
to eliminate or reduce visibility

1For purposes of the visibility protection
requirements, the term “existing stationary facility”
means a source that falls within any of 26 listed
categories, has the potential to emit 250 tons per
year or more of any air pollutant, and which was
not in operation prior to August 7, 1962, but was
in existence on August 7, 1977. 40 CFR §51.301.
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impairment. CAA section 169A(b)(2)(A),
42 U.S.C. 7491(b)(2)(A). Pursuant to
section 169A(b)(2)(B) of the Act, 42
U.S.C. 7491(b)(2)(B), EPA’s regulations
must further require these states to
include long-term strategies in their SIP
revisions for making reasonable progress
toward meeting the national goal.
Section 110(a)(2)(J) of the Act, 42 U.S.C.
7410(a)(2)(]), provides a corollary
provision that requires SIPs to meet the
visibility protection requirements of
part C of the Clean Air Act.

2. EPA’s Visibility Regulations

On December 2, 1980, EPA
promulgated what it described as the
first phase of the required visibility
regulations, codified at 40 CFR 51.300—
51.307. 45 FR 80084. These visibility
regulations apply to 36 states, including
Nevada, that contain mandatory Class I
Federal areas. The visibility regulations
require these 36 states to comply with
the requirements set forth above,
including (1) coordinating development
of SIP requirements with appropriate
FLMs; (2) developing a program to
assess and remedy visibility impairment
from new and existing sources; (3)
developing a long-term strategy (10-15
years) to assure reasonable progress
toward the national visibility goal; (4)
developing a visibility monitoring
strategy to collect information on
visibility conditions; and (5)
considering in all aspects of visibility
protection any ‘“‘integral vistas”
(important views of landmarks or
panoramas that extend outside of the
boundaries of the Class I area) identified
by the FLMs as critical to a visitor’s
enjoyment of the Class I area. 40 CFR
51.300-51.307.2

An FLM may, at any time, certify to
a state that impairment of visibility
exists in a mandatory Class I Federal
area. 40 CFR 51.302(c). If the FLM
certifies such impairment at least 6
months prior to submission of a revised
SIP, an affected state must (1) identify
each existing stationary facility which

2 These visibility regulations only address the
type of visibility impairment that is “‘reasonably
attributable” to a single source or small group of
sources. In 1980 when EPA promulgated these
regulations, EPA deferred setting SIP requirements
to address visibility impairment caused by
“regional haze” (i.e., a widespread, regionally
homogeneous haze from a multitude of sources
which impairs visibility in every direction over a
large area) due to the complexity and technical
limitations inherent in attempting to identify,
measure, and control this type of widespread
visibility impairment. In 1993, the National
Academy of Sciences concluded that ““current
scientific knowledge is adequate and control
technologies are available for taking regulatory
action to improve and protect visibility.” EPA
published final regulations to address regional haze
on July 1, 1999 at 64 FR 35714.

may ‘‘reasonably be anticipated to cause
or contribute” to any impairment which
is “reasonably attributable to that
existing stationary facility,” and (2)
analyze and determine what emission
limitation represents the ‘‘best available
retrofit technology’ at each such
facility. 40 CFR 51.302(c)(4). Visibility
impairment is “‘reasonably attributable”
to a facility if it is “attributable by visual
observations or any other technique the
state deems appropriate.” 40 CFR
51.301(s). The state must also include in
its plan an assessment of visibility
impairment and a discussion of how
each element of the plan relates to
preventing future or remedying existing
impairment in any mandatory Class I
Federal area in the state. 40 CFR
51.302(c)(2)(ii). The visibility
regulations also provide for periodic
review, and revision as appropriate, of
the long-term strategy for making
reasonable progress toward the visibility
goals at a minimum frequency of every
three years. 40 CFR 51.306(c). The 36
affected states were required to submit
revisions to their SIPs to comply with
these requirements by September 2,
1981. 40 CFR 51.302(a)(1).

3. Federal Implementation Plans for
Visibility Protection

Most states did not meet the
September 2, 1981 deadline for
submitting a SIP revision to address
visibility protection. A number of
environmental groups sued EPA
alleging that the Agency had failed to
perform a nondiscretionary duty under
section 110(c) of the Act to promulgate
visibility FIPs. In settlement of the
lawsuit, EPA agreed to promulgate
visibility FIPs according to a specified
schedule. On July 12, 1985, EPA
promulgated a FIP for the visibility
monitoring strategy and new source
review (NSR) requirements of 40 CFR
51.304 and 51.307. 50 FR 28544. See
also, 51 FR 5504 and 51 FR 22937.
These provisions have been codified at
40 CFR 52.26, 52.27 and 52.28. On
November 24, 1987, EPA continued its
visibility FIP rulemaking by
promulgating its plan for meeting the
general visibility plan requirements and
long-term strategies of 40 CFR 51.302
and 51.306. 52 FR 45132. The long-term
strategy provisions have been codified
at 40 CFR 52.29; the provisions
specifically pertaining to Nevada are at
40 CFR 52.1488.

In the proposed rulemaking for the
general visibility plan and long-term
strategy requirements, EPA addressed
certifications of existing visibility
impairment submitted by the FLMs. 52
FR 7802 (March 12, 1987). EPA found
that the information provided was not

adequate to enable the Agency to
determine whether the impairment was
traceable to a single source and
therefore addressable under the
visibility regulations. For this reason,
EPA determined that the
implementation plans need not require
BART or other control measures at that
time. EPA also acknowledged, however,
that FLMs may certify the existence of
visibility impairment at any time and,
therefore, FLMs might in the future
provide additional information on
impairment that would allow EPA to
attribute it to a specific source. EPA
stated that in such cases, the
information regarding impairment and
the need for BART or other control
measures would be reviewed and
assessed as part of the periodic review
of the long-term visibility strategy. 52
FR 7808. EPA affirmed these
determinations in its final rulemaking.

B. Visibility Impairment at the Grand
Canyon National Park

1. The Department of the Interior
Certification of Visibility Impairment

On November 14, 1985, the
Department of the Interior certified to
EPA the existence of visibility
impairment in all Class I Federal areas
within the Department’s jurisdiction in
the lower 48 states. On August 19, 1997,
DOI sent a letter to EPA that reaffirmed
the Department’s 1985 certification of
visibility impairment at the Grand
Canyon National Park and stated DOI's
belief that there is sufficient information
available to support a “‘reasonable
attribution” finding concerning the
Mohave Generating Station (MGS). The
DOI provided, as an attachment to its
August 1997 letter, a summary prepared
by the National Park Service (NPS) of
studies that DOI believes demonstrate
that emissions from MGS contribute to
visibility impairment at GCNP. The DOI
requested that if EPA agreed with DOI’s
assessment of ‘‘reasonable attribution,”
EPA comply with its statutory
obligation to determine the best
available retrofit technology for MGS.

2. Mohave Generating Station

The Mohave Generating Station is a
1580 MW coal-fired power plant located
in Laughlin, Nevada, approximately 75
miles southwest of GCNP. It was built
between 1967 and 1971. It currently
emits over 40,000 tons of SO per year.
MGS is operated by Southern California
Edison Company, the majority owner of
the plant. The Los Angeles Department
of Water and Power, Nevada Power
Company, and Salt River Project also
own interests in the plant. The coal for
the plant comes from the Black Mesa
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Coal Mine on the Hopi and Navajo
Reservations via a 273-mile coal slurry
pipeline. The mine, operated by
Peabody Western Coal Company, is
jointly owned by the Navajo Nation and
the Hopi Tribe. Groundwater from an
aquifer underlying the Navajo and Hopi
reservations provides the water for the
slurry pipeline.

3. Project MOHAVE

In 1991, Congress directed EPA to
conduct a tracer study to ascertain the
extent to which MGS contributes to
visibility impairment at GCNP. The
tracer study was developed as a
cooperative effort among EPA, the NPS,
and Southern California Edison
Company. This cooperative effort was
named Project Measurement Of Haze
And Visibility Effects, more commonly
referred to as Project MOHAVE.

Project MOHAVE was an extensive
monitoring, modeling, and data
assessment project designed to estimate
the contributions of the MGS to haze at
GCNP. The field study component of the
project was conducted in 1992 and
contained two intensive monitoring
periods (approximately 30 days in the
winter and approximately 50 days in the
summer). Tracer materials were
continuously released from the MGS
stack during the two intensive periods
to enable the tracking of emissions
specifically from MGS. Tracer, ambient
particulate composition and SO,
concentrations were measured at about
30 locations in a four-state region. Two
of these monitoring sites, Hopi Point,
near the main visitor center at the south
rim of GCNP and Meadview near the far
western end of GCNP, were used as key
receptor sites representative of GCNP.

The findings of Project MOHAVE are
discussed briefly in section II.A.4.
below. The Project MOHAVE final
report is available on the Mohave page
of the EPA Region IX web site and in
Docket Number A2-99-01 at the EPA
Region IX office.

C. Grand Canyon Trust/Sierra Club
Lawsuit

1. Overview of Complaint

On February 19, 1998, Grand Canyon
Trust filed a citizen suit in the federal
district court for the District of Nevada
against the owners of MGS. GCT alleged
that the defendants had violated several
SIP provisions that apply to MGS. GCT
included allegations that MGS had
exceeded emission limits in the Nevada
and Clark County SIPs for opacity and
sulfur dioxide, and had failed to
conduct necessary reporting. Sierra Club
and the National Parks and
Conservation Association subsequently

joined GCT as plaintiffs in the citizen
suit. See Grand Canyon Trust v.
Southern California Edison (District of
Nevada) CV-5-98-00305-LDG.

2. Settlement and Consent Decree

The litigation was eventually resolved
through a consent decree entered by the
court on December 15, 1999 (Mohave
consent decree). The Mohave consent
decree requires the installation of
pollution control equipment that will
reduce visibility impairing SO»
emissions as well as particulate matter
emissions and nitrogen oxides (NOx).
The consent decree requires the plant
owners to install dry scrubber
technology (lime spray dryers) to reduce
SOz emissions from each boiler by at
least 85% based on a 90-day rolling
average. Each unit must also meet an
SO2 emission limit of .150 Ib/mmbtu
based on a 365-day rolling average. The
owners will also install baghouses to
control particulate matter emissions and
ensure that each unit meets a 20%
opacity limit based on a 6-minute
average. New burners will also be
installed in the boilers to reduce
emissions of NOx. Unit 1 must be in
compliance with all pollution control
requirements and emission limits by
January 1, 2006 and Unit 2 by April 1,
2006. If any of the current owners sell
a portion of or all of their interest in the
plant, the new owners must comply
with the terms of the consent decree. If
all the current owners sell their interests
in the plant (100% sale), the new
owners would be required to install the
pollution controls within 3 years and 3
months of the sale, but no later than the
January 1 and April 1, 2006 dates
discussed above. Prior to the final
compliance dates, an interim SO»
emissions limit of 1.0 Ib/mmbtu, based
on a 90-day rolling average, will apply
to each boiler. The interim opacity limit
is 30%, based on a 6-minute average.

D. Advance Notice of Proposed
Rulemaking

On June 17, 1999, EPA published an
advance notice of proposed rulemaking
(ANPR) (64 FR 32458) ) regarding the
assessment of visibility impairment at
GCNP. The ANPR provided background
information on statutory and regulatory
requirements for protecting visibility in
national parks and wilderness areas and
provided a brief summary of the
methodologies and results of Project
MOHAVE. In the ANPR, EPA also asked
the public to submit additional
information that the Agency should
consider before determining whether
visibility problems at GCNP can be
reasonably attributed to MGS and
information regarding appropriate

pollution control requirements for the
facility, should EPA find that any
portion of the visibility impairment is
reasonably attributable to MGS.

The public comment period for the
ANPR closed on November 15, 1999.
EPA received comments from 83
entities. Most of the comments received
were from private citizens expressing
concern about the environmental impact
of MGS on both GCNP and the local
community. Other commenters
submitted their views on the findings of
Project MOHAVE and whether EPA
should proceed with a “reasonable
attribution” finding and BART
determination. While some commenters
believe that there is ample evidence to
substantiate a “‘reasonable attribution”
finding, others argue that Project
MOHAVE does not sufficiently prove
that the MGS is causing visibility
impairment at GCNP. Some commenters
believe that the plant’s contribution is
not significant enough to warrant the
imposition of pollution control
requirements and that such controls
would not result in a meaningful
improvement in visibility at GCNP.
Several commenters emphasized the
economic importance of MGS to the
local community and to the Navajo and
Hopi, who supply coal to the plant.
These commenters asked that EPA fully
evaluate the economic impact of
pollution control requirements on not
only MGS owners but on the local
community and tribes. EPA did receive
a number of comments that were
submitted after the environmental
groups and owners of MGS signed the
consent decree discussed above. While
the views of these commenters varied
with regard to the need for EPA to
proceed with a rulemaking given the
agreement to install pollution controls,
all agreed that any EPA rulemaking and/
or requirements for pollution controls at
the power plant should be consistent
with the requirements of the consent
decree. All comments that EPA received
in response to the ANPR are in Docket
Number A2-99-01.

E. Further Actions in Light of the
Mohave Consent Decree

The NPS commented, in response to
the ANPR, that MGS’s compliance with
the emission limitations contained in
the Mohave consent decree would
address the concern expressed in its
1997 letter that sulfur dioxide emissions
from MGS are contributing to visibility
impairment at GCNP. In its November
12, 1999 comment letter on the ANPR,
the NPS stated: “We request that EPA
give strong consideration in its future
rule-making action to incorporate the
components of the consent decree as
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appropriate as a means to address our
concerns over the visibility impairment
at GCNP by MGS. The NPS has
reviewed the consent decree and find
that the restrictions on future plant
operation would address the visibility
concerns raised in our certification of
impairment sent to EPA on November
14, 1985 and reaffirmed on August 19,
1997.” Considering the NPS comments,
EPA believes that if the terms of the
Mohave consent decree are incorporated
into the long-term strategy of the
Nevada Visibility FIP, then EPA need
not address the issue of “reasonable
attribution” or proceed with a BART
determination. In taking this action,
EPA is not making a decision with
respect to whether there is sufficient
information to proceed with a
“reasonable attribution” finding or to
establish a BART emission limitation.
EPA is determining that such a decision
is not necessary because the NPS has
indicated that its concerns regarding the
impact of sulfur dioxide emissions on
visibility impairment at GCNP will be
resolved if the terms of the Mohave
consent decree are contained within the
Nevada Visibility FIP.

EPA agrees that inclusion of the
Mohave consent decree provisions in
the Nevada Visibility FIP is an
appropriate way to address the impact
of sulfur dioxide emissions from MGS
on visibility impairment at GCNP. EPA
also believes that incorporation of the
Mohave consent decree provisions into
the Nevada Visibility FIP will allow for
reasonable progress toward the national
visibility goal and will ensure that the
emission limitations and other
requirements applicable to MGS are
federally enforceable. (A detailed
analysis of how the Mohave consent
decree requirements represent
reasonable progress is contained below
in section II.A.4.) Thus, EPA is
proposing to adopt the requirements of
the Mohave consent decree into the
Nevada visibility FIP. Today’s action,
however, does not address MGS’s
contribution to visibility impairment in
the form of regional haze. Under EPA’s
regional haze regulations, the State of
Nevada has the responsibility to prepare
a SIP that contains a strategy for
reducing emissions of air pollutants
from sources that contribute to regional
haze.

II. Review and Revision of Nevada
Visibility FIP Long-Term Strategy

A. Long-Term Strategy Review

As part of the long-term strategy to
address visibility protection, EPA is
required to conduct a review of the
Nevada Visibility FIP every three years

to determine whether the plan is
sufficient or if additional measures are
necessary for visibility protection. 40
CFR 52.29(c)(4). (Because the State of
Nevada does not have an approved SIP
for visibility, EPA is required to assume
responsibility for visibility protection
until the State submits, and EPA
approves, a SIP that adequately provides
for visibility protection.) Pursuant to 40
CFR 52.29, EPA must include in its
triennial report an assessment of: (1)
The progress achieved in remedying
existing impairment of visibility in any
mandatory Class I Federal area; (2) the
ability of the long-term strategy to
prevent future impairment of visibility
in any mandatory Class I Federal area;
(3) any change in visibility since the last
such report, or in the case of the first
report, since plan approval; (4)
additional measures, including the need
for SIP revisions, that may be necessary
to assure reasonable progress toward the
national visibility goal; (5) the progress
achieved in implementing best available
retrofit technology (BART) and meeting
other schedules set forth in the long-
term strategy; (6) the impact of any
exemption granted under section
51.303; and (7) the need for BART to
remedy existing visibility impairment of
any integral vista identified pursuant to
section 51.304.

In November 1998, the Environmental
Defense Fund (EDF) submitted a letter
to the EPA Region IX Regional
Administrator noting its concern over
EPA’s failure to conduct a review of the
Nevada Visibility FIP. EDF noted that
EPA had not updated the FIP or
conducted any required reviews, even
though DOI had notified EPA of
visibility impairment at GCNP and
submitted information indicating that
such impairment is attributable to
emissions from MGS. EDF further
referred to studies that have been
conducted (including Project MOHAVE)
which EDF believes indicate that
emissions from MGS contribute to
visibility impairment. On April 20,
1999, EDF sent EPA notice of its intent
to sue the Agency, pursuant to section
304(b)(1) of the Act, 42 U.S.C.
7604(b)(1), and 40 CFR part 54. EDF’s
notice of intent to sue made the same
claims as contained in its November
1998 letter to EPA.

In today’s notice, EPA is proposing its
first report assessing the long-term
visibility strategy for Nevada. This is the
first report that EPA has made since
promulgating the Nevada Visibility FIP.
EPA is reviewing the long-term strategy
only for the purpose of addressing the
DQOTI’s certification of existing visibility
impairment at GCNP and MGS’s
contribution to that impairment and

evaluating whether the terms of the
Mohave consent decree will make
reasonable progress toward the national
visibility goal. EPA is not conducting a
comprehensive review of the long-term
strategy of the Nevada Visibility FIP at
this time. FLMs have not provided any
information and EPA is not aware of any
evidence that visibility impairment at
any other Class I area can be attributed
to a specific source or group of sources
located in Nevada. For this reason, EPA
does not believe that a comprehensive
review of the Nevada long-term strategy
is necessary at this time.

1. The Progress Achieved in Remedying
Existing Impairment of Visibility in any
Mandatory Class I Federal Area

As discussed above, DOI first certified
the existence of visibility impairment at
GCNP in 1985. DOI subsequently stated
its belief in 1997 that MGS is
contributing to that impairment. Since
that time, EPA has been working with
DO, including the NPS, to address
these concerns. Part of that effort was
the completion of the Project MOHAVE
study, discussed in sections I.B.3. and
II.A.4. of this action, to determine the
extent to which MGS contributes to
visibility impairment at GCNP. In
addition, EPA published the June 17,
1999 ANPR to inform the public of the
study’s findings and to request the
submission of any other information
that EPA should consider before
proceeding further. Following EPA’s
publication of the ANPR, the GCT,
Sierra Club, NPCA and the owners of
MGS began the process of negotiating a
settlement of the environmental groups’
lawsuit against MGS. Ultimately the
parties agreed that MGS would install
pollution control equipment that is
expected to significantly reduce
visibility impairing pollutants. While
EPA was not a party to the Mohave
consent decree, the Agency did provide
technical consultation to the parties
during their negotiations.

As discussed above, both EPA and
DOI believe that implementation of the
provisions of the Mohave consent
decree and inclusion of such
requirements in the long-term strategy
of the FIP will address the concerns
expressed by DOI regarding the impact
of MGS’s sulfur dioxide emissions on
visibility impairment at GCNP. EPA also
believes the level of improvement that
will result from compliance with the
Mohave consent decree will achieve
reasonable progress toward the national
visibility goal as it relates to MGS and
GCNP. A detailed analysis of how the
consent decree requirements will
address the visibility concerns and
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achieve reasonable progress is contained
below in section II.A.4.

2. Ability of Long-Term Strategy To
Prevent Future Impairment of Visibility
in any Class I Area

In general, EPA’s process for
reviewing new and modified emissions
sources under the Prevention of
Significant Deterioration program (40
CFR 52.21) and New Source Review
program (40 CFR 52.28) is designed to
address future impairment of visibility
in Class I areas within Nevada or
affected by sources in Nevada. Because
today’s review of the long-term strategy
concerns only MGS’s contribution to
existing visibility impairment at GCNP
and whether the proposed controls
make reasonable progress toward the
national visibility goal, EPA is not
formally reviewing the effect on future
impairment at this time.

3. Any Change in Visibility Since Plan
Approval

Today’s long-term strategy review
addresses only MGS’ contribution to
visibility impairment at GCNP and the
steps that will be taken to address its
contribution. This review, therefore,
will not address the broader changes in
visibility since promulgation of the
Nevada Visibility FIP.

4. Additional Measures, Including the
Need for SIP Revisions, That May Be
Necessary To Assure Reasonable
Progress Toward the National Visibility
Goal.

EPA believes that the level of
improvement that will result from
implementation of the Mohave consent
decree represents reasonable progress
toward the national visibility goal and,
therefore, that it is necessary to revise
the Nevada Visibility FIP to adopt the
provisions of the Mohave consent
decree. In making such a determination,
EPA must consider the amount of
visibility improvement expected from
the emissions limits. MGS currently
emits over 40,000 tons of SO per year.
Under certain meteorological
conditions, SO converts to particulate
sulfate in the atmosphere. It is these
sulfate particles that cause light to
scatter which creates hazy conditions
and poor visibility. Project MOHAVE
found that for the summer study period,
MGS contributed between 1.7 and 3.3
percent, depending on the methodology
used, of the measured sulfate
concentrations at Meadview, on the
western edge of GCNP. The 90th
percentile estimate of MGS’s
contribution to sulfate, reported as 8.7
to 21 percent of total measured sulfate,
can be used as an estimate of the

episodic effects of MGS emissions
during the summer intensive study
period. Ten percent of the time, impacts
higher than this range could be expected
but were too uncertain to quantify. The
Project MOHAVE estimates of MGS’s
contribution to total extinction, or total
visibility impairment, are 0.3 to 0.8
percent and 1.9 to 4.0 percent for the
average and 90th percentile conditions,
respectively, during the summer
intensive study period. Again, impacts
higher than the 90th percentile range
could be expected ten percent of the
time. These estimates are based only on
MGS’s contribution to visibility
impairment due to SO, emissions.
Project MOHAVE did not examine how
other emissions from the facility, such
as particulate matter, NOx or organics,
may affect visibility impairment. EPA
also notes that there is considerable
uncertainty surrounding the
quantitative estimates of the effect of
pollutant emissions on visibility within
the boundaries of GCNP.

Once MGS is in compliance with the
final emission limits established in the
Mohave consent decree, the 85%
reduction in sulfur dioxide emissions
should remove most of the visibility
impacts noted above. During ten percent
of the summer period, there will likely
be a noticeable improvement. The
impact of particulate matter and NOx
emissions from MGS on visibility
impairment at GCNP was not estimated
as part of Project MOHAVE. MGS must,
however, reduce particulate matter and
NOx emissions as required by the
Mohave consent decree. There may be
some additional visibility benefit from
reducing these emissions, though there
has been no quantification of that
potential benefit. EPA believes,
however, that it is appropriate to adopt
all of the emission limits and pollution
controls required by the Mohave
consent decree since they were
established as part of a complete
package. Therefore, EPA is proposing to
include the NOx and particulate matter
control requirements in the revision to
the Nevada Visibility FIP.

Pursuant to CAA section 169A(g)(1),
EPA must also consider the following
factors when determining reasonable
progress: (1) the cost of compliance; (2)
the time necessary for compliance; (3)
the energy and non-air quality
environmental impacts of compliance;
and (4) the remaining useful life of the
source. The following is EPA’s
evaluation of these factors in
determining whether implementation of
the terms of the Mohave consent decree
constitutes reasonable progress relative
to MGS and its impact on GCNP:

a. Cost of compliance. By signing the
consent decree, the owners of the Mohave
Generating Station have demonstrated their
willingness to bear the costs associated with
the retrofit. The owners estimate the capital
cost of the MGS retrofit will be $300 million.
This figure includes $220 million for
installation of the lime spray dryers and
integral baghouses, $20 million for
installation of the low-NOx burners, and $60
million for other site-specific modifications
related to installation of the pollution control
equipment. Upon examination of capital
costs at other coal-fired power plants that
have installed similar pollution control
equipment in recent years, EPA believes the
estimated costs to be reasonable. For
example, in 1999, the Navajo Generating
Station (NGS), a 2250 MW plant in Page,
Arizona, completed installation of limestone
wet scrubber technology on its three boilers.
The capital cost for this retrofit was $420
million dollars or $187/kW.3 The estimated
capital cost to install lime spray dryers and
baghouses at the Hayden Generating Station,
a 440 MW coal-fired plant in Colorado, was
$129 million, or $294/kW.4 The $177/kW
($280 million divided by 1580 MW) estimate
for installing the lime spray dryers and
baghouses and other associated retrofits at
MGS is less than the costs for both Hayden
and NGS. In a 1991 EPA study of retrofit
costs for SO, and NOy control options at 200
coal-fired power plants, the 50th percentile
cost for lime spray drying is estimated to be
$213/kW.5 For a plant the size of MGS, this
equals a capital cost of $336 million. In
calculating the 50th percentile estimate, EPA
included all or part of the cost of baghouses
for some of the boilers studied, so the $336
million estimate should be compared to the
$280 million that Southern California Edison
estimates the lime spray dryer, integral
baghouses, and related retrofits will cost.
Again, the estimated costs for MGS fall below
the 50th percentile number. Finally, EPA
used its Integrated Air Pollution Control
System Costing Program to estimate a capital
cost of $210 million, or $133/kW, for the lime
spray dryers and baghouses. This is
comparable to Southern California Edison’s
$220 million capital cost estimate. (The EPA
program did not include the other
modifications related to installation of the
control equipment in its estimate. Southern
California Edison estimates these
modifications will cost $60 million.) EPA’s
cost program estimates that annual costs for
the MGS retrofit will be $38 million and that
the additional cost of producing power will
be .63 cents/kWH annually. The model also
predicts that the control strategy will cost
$147/ton of particulate removed and $1297/
ton of SO, removed. The Public Service

3 Salt River Project web site, Navajo Generating
Station page. (Www.srpnet.com/power/stations/
navajo.html)

4 “Long-Term Strategy Review and Revision of
Colorado’s State Implementation Plan for Class I
Visibility Protection, Part I: Hayden Station
Requirements,” August 15, 1996. Costs adjusted to
1999 dollars.

5 “Project Summary: Retrofit Costs for SO, and
NOy Control Options at 200 Coal-Fired Plants,”
EPA/600/S7-90-021, March, 1991. Costs adjusted
to 1999 dollars.
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Company of Colorado (operators of Hayden
Station) estimated a cost of approximately
$2000/ton SOz removed and $100/ton
particulate matter removed (in 1996 dollars).
Southern California Edison’s estimated
capital cost of the pollution controls required
by the consent decree appear to be lower
than or similar to estimates for other similar
retrofit projects. In addition, the owners of
MGS have voluntarily agreed to bear the cost
of the retrofit. EPA concludes, therefore, that
the cost of compliance with the requirements
that EPA is proposing to adopt in the revised
Nevada visibility FIP is reasonable.

b. Time necessary for compliance. The
Mohave consent decree requires that MGS be
in full compliance with all emission limits
applicable to Unit 1 by January 1, 2006 and
to Unit 2 by April 1, 2006. If a 100% sale of
the facility is completed prior to December
30, 2002, the plant would be required to
come into compliance even sooner (3 years
and 3 months from the final sale). The parties
to the consent decree agreed that the
compliance deadlines allow an appropriate
period of time for installation of pollution
control equipment. For comparison purposes,
if EPA were to make a ‘reasonable
attribution” finding and BART
determination, such a rulemaking would
likely not be complete until early to mid-
2001. CAA sections 169A(b)(2)(A) and
169A(g)(4) require that BART be installed “as
expeditiously as practicable but in no event
later than five years after the date”” that EPA
would complete the reasonable attribution/
BART rulemaking. Under this scenario, EPA
estimates that installation of control
equipment and compliance with emission
limits would occur by early to mid-2006,
depending on when EPA finalized the
rulemaking. The time frame could be longer
if there were administrative and/or judicial
appeals of the agency’s decision. EPA
believes the MGS settlement offers emissions
reductions on a more rapid timetable than
would likely be achievable through a
possibly controversial reasonable attribution
finding and BART process. Thus, EPA
believes the time frame for compliance is
reasonable.

c. Energy and non-air quality
environmental impacts. There are a number
of impacts associated with installation of
lime spray dryers and baghouses that should
be considered and evaluated, including
increased energy consumption, water usage
and solid waste disposal. Southern California
Edison estimates, assuming an 85%
generating capacity factor, that MGS will
need an additional 20 MW or 150,000
MWhrs/yr to operate the control equipment.
Included in the cost estimates discussed
above is the capital cost for constructing a
new auxiliary substation to serve the
increased load created by the new control
equipment. EPA believes that this additional
energy consumption is reasonable given the
emission reductions and improvements in
visibility that will occur once the pollution
controls are operational. It is also worth
noting that the increased energy needs are
less than would be required for a wet
scrubber system. SCE estimates that such a
system would use 30 MW or 225,000 MWhrs/
yr. Regarding increased water usage, SCE

estimates that 1400 gallons per minute, or
1900 acre-ft/yr will be required to operate the
SO, scrubbers. This is nearly 30% less than
the 1800 gallons per minute (2500 acre-ft/yr)
that would be required for a wet scrubber
system. Once operating, the lime spray dryers
at MGS will generate 160,000 tons/year of
waste. A wet scrubber system would generate
170,000 tons/year of waste. The MGS lime
spray dryer waste can potentially be sold for
use as fertilizer; whether that will occur
depends on the distance to potential markets,
transportation costs, etc. If the waste cannot
be sold, it will be disposed of at an on-site
waste disposal facility so there will be no
impacts from shipping waste off-site. Other
impacts that could affect the local
community include increased truck traffic for
transporting the lime and other reagents
necessary for operating the scrubbers. The
number of trips depends on which supplier
is used. If the lime is shipped from Arizona,
SCE estimates there will be 11 additional
trucks/day. If a Nevada supplier is chosen,
truck traffic will be increased by 7 trucks/
day. This additional traffic is not expected to
have a significant impact on the local
community and its air quality, including the
area’s ability to remain in compliance with
EPA’s health-based National Ambient Air
Quality Standards for pollutants such as
particulate matter, ozone, and carbon
monoxide. EPA believes that the issues
discussed above will not have a significant
adverse impact on the environment or the
local community. EPA also believes that
these impacts are reasonable in consideration
of the significant emission reductions and
visibility improvement that will occur as a
result of the pollution control equipment.

d. Remaining useful life of the source.
Southern California Edison estimates that
MGS will continue to operate until 2025.
This was the original projection for the life
of the source and is largely dependent on the
remaining coal reserves at the Black Mesa
Mine which is the sole supplier of coal to the
facility. Given that MGS will operate for 20
years beyond installation of the pollution
control equipment and compliance with the
emission limits, the proposed level of control
is reasonable and will allow progress toward
the national visibility goal over that time.

Considering the improvements in
visibility that will likely occur, that the
cost of compliance is similar to or lower
than compliance costs for other coal-
fired power plants, that the compliance
deadlines are consistent with
compliance time frames if EPA were to
undertake a BART rulemaking, that the
other environmental impacts are
minimal, and that the source will
operate for another 20 years beyond the
compliance deadline, the requirements
that EPA proposes to adopt into the
Nevada Visibility FIP meet the
reasonable progress requirements of the
Clean Air Act.

5. Progress Achieved in Implementing
BART and Meeting Other Schedules Set
Forth in the Long-Term Strategy

The Nevada Visibility FIP that was
promulgated in 1987 did not contain
any requirements for BART or set out
any schedules for compliance with
emission limits or control strategies.
Although Nevada has one Class I area,
FLMs have not certified visibility
impairment in this area. Moreover,
though the FLMs had certified visibility
impairment at the Grand Canyon
National Park prior to promulgation of
the Nevada Visibility FIP, at that time
neither the FLMs nor EPA had
identified any specific sources in
Nevada as contributing to the
impairment. No sources in Nevada were
identified as potential contributors to
the impairment until the August 1997
letter from DOI indicated that MGS was
a likely source of visibility impairment.
Today’s notice proposes to address that
visibility impairment by revising the
long-term strategy of the Nevada
Visibility FIP to incorporate emission
reduction requirements and compliance
deadlines for MGS.

6. The Impact of any Exemption (From
BART) Granted Under Section 51.303

The long-term strategy contains no
requirements for BART and therefore no
exemptions from BART for any source.

7. The Need for BART To Remedy
Existing Visibility Impairment of Any
Integral Vista Identified Pursuant to
Section 51.304

To date, FLMs have not identified
integral vistas with existing visibility
impairment.

B. Consultation With Federal Land
Managers

Section 52.29(c)(3) of EPA’s visibility
FIP requires that EPA consult with the
appropriate FLMs during the review and
revision of the long-term strategy. Since
DOI sent EPA the August 1997 letter
reaffirming its certification of visibility
impairment at GCNP, EPA has been
working with the Department, including
the National Park Service, on possible
approaches for resolving the MGS’s
contribution to the visibility
impairment. Since the Mohave consent
decree was signed, EPA has consulted
with DOI and NPS regarding the
approach proposed in today’s notice. As
discussed earlier in this notice, NPS has
reviewed the consent decree and
believes that an EPA rulemaking which
adopts the emission limits and other
requirements from the decree is an
appropriate means of addressing its
concerns regarding the impact of SO,
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emissions from MGS on visibility
impairment at GCNP.

IIL. Proposed Action

EPA proposes to revise the long-term
strategy of the Nevada Visibility FIP to
adopt the emission limits, compliance
deadlines and other requirements of the
consent decree between the Grand
Canyon Trust, Sierra Club, National
Parks and Conservation Association and
the owners of the Mohave Generating
Station (Southern California Edison,
Nevada Power, Salt River Project, Los
Angeles Department of Water and
Power) as approved by the U.S. District
Court of Nevada on December 15, 1999.
A summary of the requirements that
EPA is proposing to include in the FIP
is contained below. A complete
description of the requirements that
EPA is proposing to adopt into the long-
term strategy of the FIP is contained in
the proposed amendment to 40 CFR
52.1488 at the end of this notice.

A. Emission Controls and Limitations

The owners of MGS will install and
operate lime spray dryer technology on
both units at the plant. This technology
must provide for SO, reductions of at
least 85% for each unit on a 90-boiler-
operating-day rolling average basis. A
boiler-operating-day is defined as any
calendar day in which coal is
combusted in the boiler of a unit for
more than 12 hours. SO, emissions from
each unit shall not exceed .150 pounds
per million BTU heat input on a 365-
boiler-operating-day rolling average
basis. Compliance with the SO limits
will be determined using continuous
SOz monitors. The first boiler-operating-
day of a rolling average period for a unit
shall be the first boiler-operating-day
that occurs on or after the compliance
date for the unit. Once the unit has
operated the necessary number of days
to generate an initial 90 or 365 day
average, consistent with the applicable
limit, each additional day the unit
operates a new 90 or 365 day (“rolling”)
average is generated. The owners of
MGS may substitute other control
technology provided that technology
achieves the applicable emission limits,
subject to approval by EPA.

The owners will install and operate
fabric filter dust collectors (polishing
baghouses), without a by-pass, on both
units at MGS. Opacity of emissions shall
be no more than 20.0%, averaged over
each separate 6-minute period within an
hour. Compliance with the opacity limit
will be determined using a continuous
opacity monitor. The owners are
excused from meeting the opacity limit
during cold startup if the failure to meet
such limit was due to the breakage of

one or more bags caused by condensed
moisture. In addition, exceedances of
the opacity limit during a malfunction
will not be considered a violation if
certain notification and mitigation
requirements are met.

B. Emission Control Construction
Deadlines

Issue binding contract to design the SOo,
opacity and NOx control systems—3/
01/03

Issue binding contract to procure SOy,
opacity and NOx control systems—9/
01/03

Commence physical, on-site
construction of SO and opacity
equipment—4/01/04

Complete construction of SO, opacity
and NOx control equipment and
complete tie in for first unit—7/01/05

Complete construction of SO, opacity
and NOx control equipment and
complete tie in for second unit—12/
31/05
There will be no penalty for failure to

meet these deadlines if the final

emission limitation compliance

deadlines described in section III.C.

below are met, if coal-fired units at MGS

are not in operation after December 31,

2005, or if coal-fired units are not in

operation after December 31, 2005 and

then recommence operation in
compliance with all emission controls
and limitations.

C. Emission Limitation Compliance
Deadlines

Unless subject to a force majeure
event as described in section IILF.
below, one unit at MGS must be in
compliance with the SO, and opacity
emission limitations and NOx control
requirements by January 1, 2006 and the
second unit by April 1, 2006. The
second unit may only be operated after
December 31, 2005 if the control
equipment has been installed and is in
operation. The control equipment on the
second unit may be taken out of service
between December 31, 2005 and April 1,
2006 as necessary to assure its proper
operation or compliance with the final
emission limits.

If the owners’ entire (i.e. 100%)
ownership interest in MGS is sold, and
the closing date of such sale occurs on
or before December 30, 2002, the
applicable emission limitations shall
become effective for one unit three years
from the date of the last closing, and for
the second unit three years and three
months from the date of the last closing.

D. Interim Emission Limits

Until the final emission limitation
compliance deadlines discussed above
in section III.D., each unit at MGS must

meet an interim SOz emissions limit of
1.0 pounds per million BTU of heat
input calculated on a 90-boiler-
operating-day rolling average basis.
Each unit must also meet an opacity
limit of 30%, as averaged over each
separate 6-minute period within an
hour, with no more than 375
exceedances of 30% allowed per
calendar quarter.

E. Reporting

Beginning January 1, 2001, and
continuing on a biannual basis through
April 1, 2006, or the date the owners of
MGS demonstrate compliance with the
applicable emission limits, the owners
will provide to EPA a report that
describes all significant events in the
preceding six-month period that may
impact the installation and operation of
pollution control equipment, including
the status of a full or partial sale of
MGS. These reports will also provide all
opacity readings in excess of 30% and
all SOz 90-boiler-operating-day rolling
averages for each unit for the preceding
two quarters.

Once the final emission limits take
effect, the owners of MGS must provide
quarterly reports containing compliance
information related to the SO, and
opacity emissions limitations.

F. Force Majeure Provisions

MGS may assert that noncompliance
with a deadline imposed by the FIP is
attributable to a force majeure event.
MGS must notify EPA of the need for an
extension and submit a report to EPA
which describes the delay and includes
a schedule with extended deadlines.

IV. Request for Public Comments

EPA is requesting comments on all
aspects of the Nevada Visibility FIP
long-term strategy review and proposal
to revise the long-term strategy portion
of the FIP. As indicated at the outset of
this document, EPA will consider any
comments received by August 21, 2000.

V. Administrative Requirements

A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
Regulatory Planning and Review.

B. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
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EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This rule is
not subject to Executive Order 13045
because it is does not involve decisions
intended to mitigate environmental
health or safety risks.

C. Executive Order 13084

Under Executive Order 13084,
Consultation and Coordination with
Indian Tribal Governments, EPA may
not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘“‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments or impose direct
compliance costs on those communities.
This federal action adopts into federal
regulation pre-existing requirements
under a court-enforceable consent
decree and imposes no new
requirements. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

D. Executive Order 13132

Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612, Federalism and 12875,
Enhancing the Intergovernmental
Partnership. Executive Order 13132

requires EPA to develop an accountable
process to ensure ‘“‘meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This proposed rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
proposes to adopt into federal regulation
the requirements from a court-
enforceable consent decree, and does
not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
proposed rule will not have a significant
impact on a substantial number of small
entities because it does not create any
new requirements but simply adopts
into federal regulation existing
requirements from a court-enforceable

consent decree. Therefore, because the
proposed FIP revision does not create
any new requirements, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities.

F. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the
proposed FIP revision does not include
a Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
adopts into federal regulation pre-
existing requirements under a court-
enforceable consent decree, and
imposes no new requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

G. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘“voluntary
consensus standards” (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
proposed action does not require the

public to perform activities conducive
to the use of VCS.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Sulfur oxides.
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Dated: June 29, 2000.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble title 40, chapter I of the Code
of Federal Regulations is proposed to be
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

2. Section 52.1488 is amended by
adding paragraph (d) to read as follows:

§52.1488 Visibility protection.

(d) This paragraph (d) is applicable to
the Mohave Generating Station located
in the Las Vegas Intrastate Air Quality
Control Region (§ 81.80 of this chapter).

(1) Definitions.—Administrator means
the Administrator of EPA or her/his
designee.

Boiler-operating-day shall mean any
calendar day in which coal is
combusted in the boiler of a unit for
more than 12 hours. If coal is combusted
for more than 12 but less than 24 hours
during a calendar day, the calculation of
that day’s sulfur dioxide (SO2)
emissions for the unit shall be based
solely upon the average of hourly
Continuous Emission Monitor System
data collected during hours in which
coal was combusted in the unit, and
shall not include any time in which coal
was not combusted.

Coal-fired shall mean the combustion
of any coal in the boiler of any unit. If
the Mohave Generating Station is
converted to combust a fuel other than
coal, such as natural gas, it shall not
emit pollutants in greater amounts than
that allowed by paragraph (d) of this
section.

Current owners shall mean the owners
of the Mohave Generating Station on
December 15, 1999.

Owner or operator means the owner(s)
or operator(s) of the Mohave Generating
Station to which paragraph (d) of this
section is applicable.

Rolling average shall mean an average
over the specified period of boiler-
operating-days, such that, at the end of
the first specified period, a new daily
average is generated each successive
boiler-operating-day for each unit.

(2) Emission controls and limitations.
The owner or operator shall install the
following emission control equipment,
and shall achieve the following air
pollution emission limitations for each
coal-fired unit at the Mohave Generating
Station, in accordance with the
deadlines set forth in paragraphs (d) (3)
and (4) of this section.

(i) The owner or operator shall install
and operate lime spray dryer technology
on Unit 1 and Unit 2 at the Mohave
Generating Station. The owner or
operator shall design and construct such
lime spray dryer technology to comply
with the SO; emission limitations,
including the following percentage
reduction and pounds per million BTU
requirements:

(A) SO> emissions shall be reduced at
least 85% on a 90-boiler-operating-day
rolling average basis. This reduction
efficiency shall be calculated by
comparing the total pounds of SO,
measured at the outlet flue gas stream
after the baghouse to the total pounds of
SO, measured at the inlet flue gas
stream to the lime spray dryer during
the previous 90 boiler-operating-days.

(B) SO emissions shall not exceed
.150 pounds per million BTU heat input
on a 365-boiler-operating-day rolling
average basis. This average shall be
calculated by dividing the total pounds
of SO, measured at the outlet flue gas
stream after the baghouse by the total
heat input for the previous 365 boiler-
operating-days.

(C) Compliance with the SO»
percentage reduction emission
limitation in paragraph (d)(2)(i) of this
section shall be determined using
continuous SO» monitor data taken from
the inlet flue gas stream to the lime
spray dryer compared to continuous
SOz monitor data taken from the outlet
flue gas stream after the baghouse for
each unit separately. Compliance with
the pounds per million BTU limit shall
be determined using continuous SO,
monitor data taken from the outlet flue
gas stream after each baghouse. The
continuous SOz monitoring system shall
comply with all applicable law (e.g., 40
CFR part 75). The inlet SO> monitor
shall also comply with the quality
assurance-quality control procedures in
40 CFR part 75, Appendix B.

(D) For purposes of calculating rolling
averages, the first boiler-operating-day
of a rolling average period for a unit
shall be the first boiler-operating-day
that occurs on or after the specified
compliance date for that unit. Once the
unit has operated the necessary number
of days to generate an initial 90 or 365
day average, consistent with the
applicable limit, each additional day the
unit operates a new 90 or 365 day
(“rolling”) average is generated. Thus,
after the first 90 boiler-operating-days
from the compliance date, the owner or
operator must be in compliance with the
85 percent sulfur removal limit based on
a 90-boiler-operating-day rolling average
each subsequent boiler-operating-day.
Likewise, after the first 365 boiler-
operating-days from the compliance

date, the owner or operator must be in
compliance with the .150 sulfur limit
based on a 365-boiler-operating-day
rolling average each subsequent boiler-
operating-day.

(E) Nothing in this paragraph (d) shall
prohibit the owner or operator from
substituting equivalent or superior
control technology, provided such
technology meets applicable emission
limitations and schedules, upon
approval by the Administrator.

(ii) The owner or operator shall install
and operate fabric filter dust collectors
(also known as FFDCs or baghouses),
without a by-pass, on Unit 1 and Unit
2 at the Mohave Generating Station. The
owner or operator shall design and
construct such FFDC technology
(together with or without the existing
electrostatic precipitators) to comply
with the following emission limitations:

(A) The opacity of emissions shall be
no more than 20.0 percent, as averaged
over each separate 6-minute period
within an hour, beginning each hour on
the hour, measured at the stack.

(B) In the event emissions from the
Mohave Generating Station exceed the
opacity limitation set forth in paragraph
(d) of this section, the owner or operator
shall not be considered in violation of
this paragraph if they submit to the
Administrator a written demonstration
within 15 days of the event that shows
the excess emissions were caused by a
malfunction (a sudden and unavoidable
breakdown of process or control
equipment), and also shows in writing
within 15 days of the event or
immediately after correcting the
malfunction if such correction takes
longer than 15 days:

(1) To the maximum extent
practicable, the air pollution control
equipment, process equipment, or
processes were maintained and operated
in a manner consistent with good
practices for minimizing emissions;

(2) Repairs were made in an
expeditious fashion when the operator
knew or should have known that
applicable emission limitations would
be exceeded or were being exceeded.
Individuals working off-shift or
overtime were utilized, to the maximum
extent practicable, to ensure that such
repairs were made as expeditiously as
possible;

(3) The amount and duration of excess
emissions were minimized to the
maximum extent practicable during
periods of such emissions;

(4) All reasonable steps were taken to
minimize the impact of the excess
emissions on ambient air quality; and

(5) The excess emissions are not part
of a recurring pattern indicative of
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inadequate design, operation, or
maintenance.

(C) Notwithstanding paragraphs
(d)(2)(ii) (A) and (B) of this section the
owner or operator shall be excused from
meeting the opacity limitation during
cold startup (defined as the startup of
any unit and associated FFDC system
after a period of greater than 48 hours
of complete shutdown of that unit and
associated FFDC system) if they
demonstrate that the failure to meet
such limit was due to the breakage of
one or more bags caused by condensed
moisture.

(D) Compliance with the opacity
emission limitation shall be determined
using a continuous opacity monitor
installed, calibrated, maintained and
operated consistent with applicable law
(e.g., 40 CFR part 60).

(iii) The owner or operator shall
install and operate low-NOx burners
and overfire air on Unit 1 and Unit 2 at
the Mohave Generating Station.

(3) Emission control construction
deadlines. The owner or operator shall
meet the following deadlines for design
and construction of the emission control
equipment required by paragraph (d)(2)
of this section. These deadlines and the
design and construction deadlines set
forth in paragraph (d)(4)(iii) of this
section are not applicable if the
emission limitation compliance
deadlines of paragraph (d)(4) of this
section are nonetheless met; or coal-
fired units at the Mohave Generating
Station are not in operation after
December 31, 2005; or coal-fired units at
the Mohave Generating Station are not
in operation after December 31, 2005
and thereafter recommence operation in
accordance with the emission controls
and limitations obligations of paragraph
(d)(2) of this section.

(i) Issue a binding contract to design
the SO», opacity and NOx control
systems for Unit 1 and Unit 2 by March
1, 2003.

(ii) Issue a binding contract to procure
the SO5, opacity and NOx control
systems for Unit 1 and Unit 2 by
September 1, 2003.

(iii) Commence physical, on-site
construction of SO, and opacity
equipment for Unit 1 and Unit 2 by
April 1, 2004.

(iv) Complete construction of SO»,
opacity and NOx control equipment and
complete tie in for first unit by July 1,
2005.

(v) Complete construction of SO,
opacity and NOx control equipment and
complete tie in for second unit by
December 31, 2005.

(4) Emission limitation compliance
deadlines. (i) The owner’s or operator’s
obligation to meet the SO, and opacity

emission limitations and NOx control
obligations set forth in paragraph (d)(2)
of this section shall commence on the
following dates, unless subject to a force
majeure event as provided for in
paragraph (d)(7) of this section:

(A) For one unit, January 1, 2006; and

(B) For the other unit, April 1, 2006.

(ii) The unit that is to meet the
emission limitations by April 1, 2006
may only be operated after December
31, 2005 if the control equipment set
forth in paragraph (d) (2) of this section
has been installed on that unit and the
equipment is in operation. However, the
control equipment may be taken out of
service for one or more periods of time
between December 31, 2005 and April 1,
2006 as necessary to assure its proper
operation or compliance with the final
emission limits.

(iii) If the current owners’ entire (i.e.,
100%) ownership interest in the
Mohave Generating Station is sold
either contemporaneously, or separately
to the same person or entity or group of
persons or entities acting in concert, and
the closing date or dates of such sale
occurs on or before December 30, 2002,
then the emission limitations set forth
in paragraph (d)(2) of this section shall
become effective for one unit three years
from the date of the last closing, and for
the other unit three years and three
months from the date of the last closing.
With respect to interim construction
deadlines, the owner or operator shall
issue a binding contract to design the
SOo, opacity and NOx control systems
within six months of the last closing,
issue a binding contract to procure such
systems within 12 months of such
closing, commence physical, on-site
construction of SO, and opacity control
equipment within 19 months of such
closing, and complete installation and
tie-in of such control systems for the
first unit within 36 months of the last
closing and for the second unit within
39 months of the last closing.

(5) Interim emission limits. For the
period of time between [the effective
date of paragraph (d) of this section] and
the date on which each unit must
commence compliance with the final
emission limitations set forth in
paragraph (d)(2) of this section (“interim
period”’), the following SO, and opacity
emission limits shall apply:

(i) SO2: SO emissions sﬁall not
exceed 1.0 pounds per million BTU of
heat input calculated on a 90-boiler-
operating-day rolling average basis for
each unit;

(ii) Opacity: The opacity of emissions
shall be no more than 30 percent, as
averaged over each separate 6-minute
period within an hour, beginning each
hour on the hour, measured at the stack,

with no more than 375 exceedances of
30 percent allowed per calendar quarter
(including any pro rated portion
thereof), regardless of reason. If the total
number of excess opacity readings from
[the effective date of paragraph (d) of
this section] to the time the owner or
operator demonstrates compliance with
the final opacity limit in paragraph
(d)(2) of this section, divided by the
total number of quarters in the interim
period (with a partial quarter included
as a fraction), is equal to or less than
375, the owner or operator shall be in
compliance with this interim limit.

(6) Reporting. (i) Commencing on
January 1, 2001, and continuing on a bi-
annual basis through April 1, 2006, or
such earlier time as the owner or
operator demonstrates compliance with
the final emission limits set forth in
paragraph (d)(2) of this section, the
owner or operator shall provide to the
Administrator a report that describes all
significant events in the preceding six
month period that may or will impact
the installation and operation of
pollution control equipment described
in this paragraph, including the status of
a full or partial sale of the Mohave
Generating Station based upon non-
confidential information. The owner’s
or operator’s bi-annual reports shall also
set forth for the immediately preceding
two quarters: All opacity readings in
excess of 30 percent, and all SO, 90-
boiler-operating-day rolling averages in
BTUs for each unit for the preceding
two quarters.

(ii) Within 30 days after [the end of
the first calendar quarter for which the
emission limitations in paragraph (d)(2)
of this section first take effect], but in no
event later than April 30, 2006, the
owner or operator shall provide to the
Administrator on a quarterly basis the
following information:

(A) The percent SO, emission
reduction achieved at each unit during
each 90-boiler-operating-day rolling
average for each boiler-operating-day in
the prior quarter. This report shall also
include a list of the days and hours
excluded for any reason from the
determination of the owner’s or
operator’s compliance with the SO»
removal requirement.

(B) All opacity readings in excess of
20.0 percent, and a statement of the
cause of each excess opacity reading
and any documentation with respect to
any claimed malfunction or bag
breakage.

(C) Each unit’s 365-boiler-operating-
day rolling average for each boiler-
operating-day in the prior quarter
following [the first full 365 boiler-
operating-days after the .150 pound SO
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limit in paragraph (d)(2) of this section
takes effect].

(7) Force majeure provisions. (i) For
the purpose of this paragraph, a ““force
majeure event” is defined as any event
arising from causes wholly beyond the
control of the owner or operator or any
entity controlled by the owner or
operator (including, without limitation,
the owner’s or operator’s contractors
and subcontractors, and any entity in
active participation or concert with the
owner or operator with respect to the
obligations to be undertaken by the
owner or operator pursuant to this
paragraph), that delays or prevents or
can reasonably be anticipated to delay
or prevent compliance with the
deadlines in paragraphs (d)(3) and (4) of
this section, despite the owner’s or
operator’s best efforts to meet such
deadlines. The requirement that the
owner or operator exercise “‘best efforts”
to meet the deadline includes using best
efforts to avoid any force majeure event
before it occurs, and to use best efforts
to mitigate the effects of any force
majeure event as it is occurring, and
after it has occurred, such that any delay
is minimized to the greatest extent
possible.

(ii) Without limitation, unanticipated
or increased costs or changed financial
circumstances shall not constitute a
force majeure event. The absence of any
administrative, regulatory, or legislative
approval shall not constitute a force
majeure event, unless the owner or
operator demonstrates that, as
appropriate to the approval: they made
timely and complete applications for
such approval(s) to meet the deadlines
set forth in paragraph (d)(3) of this
section or paragraph (d)(4) of this
section; they complied with all
requirements to obtain such approval(s);
they diligently sought such approval;
they diligently and timely responded to
all requests for additional information;
and without such approval, the owner
or operator will be required to act in
violation of law to meet one or more of
the deadlines in paragraph (d)(3) of this
section or paragraph (d)(4) of this
section.

(iii) If any event occurs which causes
or may cause a delay by the owner or
operator in meeting any deadline in
paragraphs (d)(3) or (4) of this section
and the owner or operator seeks to
assert the event is a force majeure event,
the owner or operator shall notify the
Administrator in writing within 30 days
of the time the owner or operator first
knew that the event is likely to cause a
delay (but in no event later than the
deadline itself). The owner or operator
shall be deemed to have notice of any
circumstance of which their contractors

or subcontractors had notice, provided
that those contractors or subcontractors
were retained by the owner or operator
to implement, in whole or in part, the
requirements of paragraph (d) of this
section. Within 30 days of such notice,
the owner or operator shall provide in
writing to the Administrator a report
containing: an explanation and
description of the reasons for the delay;
the anticipated length of the delay; a
description of the activity(ies) that will
be delayed; all actions taken and to be
taken to prevent or minimize the delay;
a timetable by which those measures
will be implemented; and a schedule
that fully describes when the owner or
operator proposes to meet any deadlines
in paragraph (d) of this section which
have been or will be affected by the
claimed force majeure event. The owner
or operator shall include with any
notice their rationale and all available
documentation supporting their claim
that the delay was or will be attributable
to a force majeure event.

(iv) If the Administrator agrees that
the delay has been or will be caused by
a force majeure event, the Administrator
and the owner or operator shall
stipulate to an extension of the deadline
for the affected activity(ies) as is
necessary to complete the activity(ies).
The Administrator shall take into
consideration, in establishing any new
deadline(s), evidence presented by the
owner or operator relating to weather,
outage schedules and remobilization
requirements.

(v) If the Administrator does not agree
in her sole discretion that the delay or
anticipated delay has been or will be
caused by a force majeure event, she
will notify the owner or operator in
writing of this decision within 20 days
after receiving the owner’s or operator’s
report alleging a force majeure event. If
the owner or operator nevertheless seeks
to demonstrate a force majeure event,
the matter shall be resolved by the
Court.

(vi) At all times, the owner or operator
shall have the burden of proving that
any delay was caused by a force majeure
event (including proving that the owner
or operator had given proper notice and
had made “best efforts” to avoid and/or
mitigate such event), and of proving the
duration and extent of any delay(s)
attributable to such event.

(vii) Failure by the owner or operator
to fulfill in any way the notification and
reporting requirements of this section
shall constitute a waiver of any claim of
a force majeure event as to which proper
notice and/or reporting was not
provided.

(viii) Any extension of one deadline
based on a particular incident does not

necessarily constitute an extension of
any subsequent deadline(s) unless
directed by the Administrator. No force
majeure event caused by the absence of
any administrative, regulatory, or
legislative approval shall allow the
Mohave Generating Station to operate
after December 31, 2005, without
installation and operation of the control
equipment described in paragraph (d)(2)
of this section.

(ix) If the owner or operator fails to
perform an activity by a deadline in
paragraphs (d)(3) or (4) of this section
due to a force majeure event, the owner
or operator may only be excused from
performing that activity or activities for
that period of time excused by the force
majeure event.

[FR Doc. 00-17875 Filed 7-19-00; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-6734-7]

National Oil and Hazardous
Substances Pollution Contingency
Plan National Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Notice of intent to delete
Publicker Industries Superfund Site
from the National Priorities List; request
for comments.

SUMMARY: The Environmental Protection
Agency (EPA) Region III announces its
intent to delete the Publicker Industries
Superfund Site (Site) from the National
Priorities List (NPL) and requests public
comment on this proposed action. The
NPL constitutes appendix B of 40 CFR
part 300 which is the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA), as amended. EPA and
the Pennsylvania Department of
Environmental Protection (PADEP) have
determined that the remedial action for
the site has been successfully executed.
DATES: Comments concerning the
proposed deletion of this Site from the
NPL may be submitted on or before
August 21, 2000.

ADDRESSES: Comments may be mailed
to: Kristine Matzko (3HS21), Remedial
Project Manager, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania,
19103.
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Comprehensive information,
including the deletion docket, on this
Site is available for viewing at the Site
information repository at the following
location: Regional Center for
Environmental Information, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania, 19103,
215-814-5254.

FOR FURTHER INFORMATION CONTACT.:
Kristine Matzko (3HS21), Remedial
Project Manager, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania,
19103. Telephone 215-814-5719, e-mail
address, matzko.kristine@epa.gov

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction

II. NPL Deletion Criteria

III. Deletion Procedures

1V. Basis of Intended Site Deletion

I. Introduction

The U.S. Environmental Protection
Agency, Region IIl announces its intent
to delete the Publicker Industries
Superfund Site located in Philadelphia,
Pennsylvania, from the National
Priorities List (NPL), appendix B of the
National Oil and Hazardous Substance
Pollution Contingency Plan (NCP), 40
CFR part 300, and requests public
comments on this proposed action. EPA
identifies sites that appear to present a
significant risk to public health, welfare
or the environment, and maintains the
NPL as the list of these sites. As
described in § 300.425(e)(3) of the NCP,
sites deleted from the NPL remain
eligible for remedial actions in the
unlikely event that future conditions at
the site warrant such action.

EPA and the Pennsylvania
Department of Environmental Protection
(PADEP) have determined that remedial
activities conducted at the Site have
been successfully executed.

EPA will accept comments on the
proposal to delete this Site for thirty
calendar days after publication of this
notice in the Federal Register.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses the
procedures that EPA is using for this
action. Section IV discusses the
Publicker Industries Superfund Site and
explains how the Site meets the deletion
criteria.

II. NPL Deletion Criteria

The NCP established the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL

where no further response is
appropriate. In making this
determination, EPA shall consider, in
consultation with the state, whether any
of the following criteria have been met:
(i) The responsible parties or other
parties have implemented all
appropriate response actions required;

or

(ii) All appropriate Fund-financed
responses under CERCLA have been
implemented and no further action by
responsible parties is appropriate; or

(1ii) The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, remedial
measures are not appropriate. Even if a
site is deleted from the NPL, where
hazardous substances, pollutants, or
contaminants remain at the site above
levels that allow for unlimited use and
unrestricted exposure, EPA will conduct
a review of the site at least every five
years after the initiation of the remedial
action at the site to ensure that the site
remains protective of public health and
the environment.

In the case of this Site, the selected
remedy is protective of human health
and the environment so long as the
property is used only for industrial
purposes. If new information becomes
available which indicates a need for
further action, EPA may initiate
remedial actions. Whenever there is a
significant release from a site deleted
from the NPL, the site may be restored
to the NPL without the application of
the Hazard Ranking System.

III. Deletion Procedures

The following procedures were used
for the intended deletion of this Site:

(i) EPA Region III has recommended
deletion and has prepared the relevant
documents. All appropriate responses
under CERCLA have been implemented
as documented in the Final Close-Out
Report dated March 19, 2000.

(ii) PADEP has concurred with the
deletion decision in a letter dated June
13, 2000. Concurrent with this Notice of
Intent to Delete, an advertisement in a
local paper presents information on the
Site and announces the commencement
of the thirty (30) day public comment
period on the deletion package.

(iii) The EPA Regional Office has
made all relevant documents supporting
the proposed deletion available for the
public to review in the EPA Regional
Office.

Deletion of the Site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations. The
NPL is designed primarily for
informational purposes and to assist
EPA management. As mentioned in

section II of this document,
§300.425(e)(3) of the NCP states that the
deletion of a site from the NPL does not
preclude eligibility for future response
actions.

For deletion of this Site, EPA’s
Regional Office will accept and evaluate
public comments on EPA’s Notice of
Intent to Delete before making a final
decision to delete. If necessary, the EPA
will prepare a Responsiveness Summary
to address any significant public
comments received.

A deletion occurs when the EPA
Region IIT Regional Administrator places
a final notice, a Notice of Deletion, in
the Federal Register. Generally, the NPL
will reflect deletions in the final update.
Public notices and copies of the
Responsiveness Summary will be made
available to the public by the EPA
Regional Office.

IV. Basis for Intended Site Deletion

The following summary provides the
EPA’s rationale for the proposal to
delete this Site from the NPL.

Site Background and History

The Publicker Industries Superfund
Site (the Site) is located in southeastern
Philadelphia, Pennsylvania. The Site is
bordered to the east by the Delaware
River, to the north by the Ashland
Chemical Company, to the south by the
Packer Marine Terminal and New
Orleans Cold Storage, and to the west by
Christopher Columbus Boulevard
(formerly Delaware Avenue). The Site is
adjacent to, and partially under the Walt
Whitman Bridge, which spans the
Delaware River from Pennsylvania to
New Jersey. The Site covers
approximately 42 acres.

From 1912 to early 1986, Publicker
Industries, Incorporated, owned and
operated a liquor and industrial alcohol
manufacturing plant. The Publicker
Plant (Plant) fermented potatoes,
molasses, corn and other grains to form
various kinds of alcohols. The alcohols
were used in numerous products,
including whiskey, solvents, cleansers,
antifreeze, and rubbing alcohol.
Petroleum products and chemicals were
also stored at the Plant during the late
1970’s and early 1980’s.

Plant operations were discontinued in
February 1986 and, later that year,
Publicker Industries sold the property to
the Overland Corporation. Overland
Corporation declared bankruptcy and
abandoned the site in November 1986.

The Site initially included numerous
large tanks, production buildings/
warehouses, and an estimated several
hundred miles of above-ground process
lines. Many of the process lines were
wrapped with asbestos insulation. The
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majority of the existing structures had
deteriorated due to weather, fire,
neglect, and vandalism.

Superfund Response Activities

Large amounts of hazardous wastes
and materials were discovered at the
Site following an extensive fire in June
1987. During subsequent investigations,
EPA determined that the conditions on
Site posed an imminent threat to human
health and environment. Consequently,
EPA completed several emergency
actions from December 1987 to
December 1988. These actions included
the stabilization of structures,
characterization of the contents of
drums and tanks, bulking and securing
of over 850,000 gallons of numerous
waste streams, off-site disposal of
laboratory containers, and removal of
liquids from above-grade process lines.

In May 1989, the Site scored 59.99 on
the Hazard Ranking System, and was
added to the National Priorities List in
October 1989.

EPA began the Remedial
Investigation/Feasibility Study (RI/FS)
activities in November 1989. In January
1995, EPA finalized the RI/FS.

The Site was divided into three
operable units. Below is a summary of
each operable unit and the remedial
actions: Operable Unit #1 Site
Stabilization, Operable Unit #2 Asbestos
Remediation, Operable Unit #3 Soil and
Ground Water.

In June 1989, the first Record of
Decision (ROD) for the Site was issued.
The ROD addressed Site Stabilization.
The remedial actions detailed in the
ROD consisted of transportation and off-
site disposal of known waste streams,
draining and demolition of above-grade
process lines, and transportation and
off-site disposal of wastes discovered in
above-grade process lines. During this
remediation, asbestos-containing
materials were encountered on the
process lines. This asbestos-containing
material was bagged and stored on-site.
Remedial activities began in October
1989 and were completed in December
1990.

Many of the above-grade process lines
were wrapped with asbestos insulation.
As a result of Operable Unit #1
remediation, asbestos-containing
materials remained on-site in bags as
well as on pipes. The asbestos was
investigated in the early spring of 1991.
A Focused Feasibility Study (FFS) was
completed in the spring of 1991 and
EPA subsequently issued a ROD for
Operable Unit #2 on June 28, 1991. The
remedy included: the removal of
remaining asbestos from piping staged
throughout the Site; placement in secure
packaging (plastic bags); and staging and

preparation for transport and disposal;
the collection of asbestos previously
packaged and staged at the Site;
repackaging it, if necessary; and
preparation for transport and disposal;
and transportation of asbestos to a
permitted off-site disposal facility.

An initial remedial design was
developed in September 1991; however,
a site fire in April 1992 delayed
remedial action until February 21, 1995.
The Site was divided into five work
areas. The asbestos-containing material
was removed using three
methodologies: gross removal, glove
bag, and remote containment. The
material was then packaged and
transported to off-site disposal facilities.
The remedial action was completed on
May 19, 1995. A total of 199.87 tons of
asbestos-containing materials were
disposed during the remedial action.

EPA used the Superfund Trust Fund
to pay for the site cleanup costs for
Operable Unit #1 and Operable Unit #2.
Operable Unit #3 was remediated by the
current site owner after negotiating a
Prospective Purchaser Agreement (PPA)
with EPA.

In December 1994, EPA and the
PADEP, finalized a Prospective
Purchaser Agreement (PPA) for the Site.
The primary purpose of the PPA was to
settle and resolve the potential liability
of the Delaware Avenue Enterprises,
Incorporated (DAE), Cresmont Limited
Partnership, and Holt Cargo Systems
Incorporated (collectively referred to as
the Parties).

In exchange for covenants not to sue,
the Parties agreed to pay EPA and
PADERP a total of $2.3 million.
Additionally, the PPA stated that the
Parties may petition EPA to be allowed
to perform all or a discrete portion of
the CERCLA response selected in the
ROD for Operable Unit #3. The agreed-
upon value of such work may offset any
balance of payments still outstanding to
EPA and/or PADEP under this PPA. In
January 1996, DAE petitioned to do the
remedial work. An amendment to the
PPA was signed on December 19, 1996
allowing DAE to implement the remedy.

The third and final ROD for the Site
was signed on December 28, 1995.
Before beginning the remedial work, the
Remedial Action Work Plan (RAWP)
was approved by EPA on July 17, 1997.
DAE’s contractor proceeded on August
6, 1997; mobilization took place on
August 7, 1997; and construction
activities started on August 11, 1997.

The selected remedy involved:
abandoning on-site groundwater wells;
removal, treatment, and off-site disposal
of liquids and sediments in
contaminated electric utilities; removal,
treatment, and off-site disposal of

liquids and sediments in contaminated
storm water trenches and utilities; and
removal, treatment and off-site disposal
of miscellaneous wastes.

The ROD required that if excavation
should occur on-site in the future, that
monitoring will be conducted to ensure
worker safety. A deed notice has been
filed which notifies future owners of the
listing of the Site on the National
Priorities List, the releases of hazardous
substances, and the existence of RODs
for the Site. Furthermore, the deed
notice alerts future owners that they
“shall not put the Site to any use which
could disturb or be inconsistent with
the remedial response action
implemented at the Site.”

EPA and PADEP conducted several
inspections during the remediation of
Operable Unit #3. These inspections
included: an inspection of the
abandoned wells on September 5, 1997;
an inspection of the stormsewers on
October 10, 1997; an inspection of the
electric utilities on December 2 and 9,
1997; an inspection of the stormwater
trenches on December 2, 1997; and
finally an inspection of the additional
storm water lines on January 13 and 16,
1998. The remedial activities were
performed according to design
specifications set forth in the Remedial
Action Work Plan.

EPA issued a Preliminary close Out
Report on December 2, 1997 which
documented the completion of
construction activities., Remedial
actions were completed on May 11,
1998. DAE submitted a Final Report on
Operable Unit #3 dated June 1998
which described the remedial activities.
A follow-up site-visit and interview was
held on September 8, 1999 as part of the
review of the Final Report and as part
of the five year review. An addendum
to the Final Report was later submitted
to EPA, and EPA accepted the final
report on September 29, 1999.

None of the Operable Units require
operation and maintenance or post-
remedial action monitoring. Neither the
OU#1 nor the OU#2 ROD remedies
required Operation and Maintenance or
post-remedial action monitoring.
Originally, for Operable Unit #3 the
stormwater outfalls were to be
monitored to assess if the Delaware
River was receiving any contamination.
However, the stormwater outfalls and
connections to the city sewer were
sealed to eliminate the need to monitor
the outfalls.

Five Year Reviews

EPA conducted two five year reviews
of the Site. The first five year review
was completed in October 1996 and the
second review was completed in
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February 2000. During the first five year
review, the remedy for Operable Unbite
#3 had not yet been completed and,
therefore, the five year review
concluded that the remedy for the entire
Site was not protective. The second five
year review concluded that the remedies
are protective of the environment and
human health for non-residential uses
and that further reviews need to
continue.

Final Close-Out Report

EPA issued a Final Close Out Report
(FCOR) on March 19, 2000 that
documented the completion of all
construction activities for the Publicker
Industries Superfund Site. As part of the
FCOR, EPA and PADEP conducted a site
visit on September 8, 1999. The site
visit and review information concluded
that all the remedial actions have been
successfully executed.

Applicable Deletion Criteria

EPA is proposing deletion of this Site
from the NPL. In a letter dated June 13,
2000 PADEP concurred with EPA that
all appropriate responses under
CERCLA have been implemented.
Documents supporting this action are
available from the docket. EPA believes
that the criteria state in section II(i) and
(ii) for deletion of this Site have been
met. Therefore, EPA is proposing the
deletion of the Publicker Industries
Superfund Site from the NPL.

Dated: June 21, 2000.
Bradley M. Campbell,
Regional Administrator, Region III.
[FR Doc. 00-17752 Filed 7-19-00; 8:45 am]
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1472; MM Docket No. 99-314; RM—
9754]

Radio Broadcasting Services;
Metropolis IL and Paducah, KY

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; denial.

SUMMARY: Sun Media, Inc. requested the
reallotment of Channel 252C1 from
Metropolis, Illinois to Paducah,
Kentucky, and the modification of
Station WRIK-FM'’s construction permit
accordingly. See 64 FR 59728,
November 3, 1999. The petitioner’s rule
making proposal was denied because
the difference in population between
the two communities did not justify

removing the third local transmission
service from the smaller community of
Metropolis to provide the larger
community of Paducah with its sixth
local transmission service.

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-314,
adopted June 21, 2000, and released
June 30, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center (Room CY-A257),
445 12th Street, SW, Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractors,
International Transcription Service,
Inc., (202) 857-3800, 1231 20th Street,
NW., Washington, DC 20036.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-18295 Filed 7-19-00; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA No. 00-1437; MM Docket No. 99-223;
RM-9604]

Radio Broadcasting Services; Leeds,
uT

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule, denial.

SUMMARY: This document denies a
petition for rule making filed by
Mountain West Broadcasting requesting
the allotment of Channel 287C2 at
Leeds, Utah. See 64 FR 34751, June 29,
1999. Based on the information
submitted by Mountain West
Broadcasting, we believe it has failed to
establish that Leeds qualifies as a
community for allotment purposes and
therefore it would not serve the public
interest to allot a channel to Leeds.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418—-2180
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 99-223,
adopted June 21, 2000, and released
June 30, 2000. The full text of this
Commission decision is available for
inspection and copying during normal

business hours in the Commission’s
Reference Center, 445 Twelfth Street,
SW, Washington, DC. The complete text
of this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Services, Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—-3800,
facsimile (202) 857-3805.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-18296 Filed 7—19-00; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA No. 00-1438; MM Docket No. 99-227;
RM-9634]

Radio Broadcasting Services; Trego,
MT

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule, denial.

SUMMARY: This document denies a
petition for rule making filed by the
Battani Corporation requesting the
allotment of Channel 296C2 at Trego,
Montana. See 64 FR 34754, June 29,
1999. Based on the information
submitted by the Battani Corporation,
we believe it has failed to establish that
Trego qualifies as a community for
allotment purposes and therefore it
would not serve the public interest to
allot a channel to Trego.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418—-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 99-227,
adopted June 21, 2000, and released
June 30, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center, 445 Twelfth Street,
SW., Washington, DC. The complete
text of this decision may also be
purchased from the Commission’s copy
contractors, International Transcription
Services, Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—3800,
facsimile (202) 857—3805.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-18297 Filed 7-19-00; 8:45 am]
BILLING CODE 6712-01-U
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1480; MM Docket No. 00-120; RM—
9902]

Radio Broadcasting Services; Meeker
and Craig, CO

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed on behalf of Western Slope
Communications, L.L.C., permittee of
Station KAYW, Channel 251C, Meeker,
Colorado, requesting the reallotment of
Channel 251C to Craig, Colorado, and
modification of its authorization
accordingly, pursuant to the provisions
of Section 1.420(i) of the Commission’s
Rules. Petitioner is requested to provide
additional information to support a
claim of proposed service to an
unserved area at Craig. Coordinates used
for this proposal are 40—20-35 NL and
108—-04-56 WL.

DATES: Comments must be filed on or
before August 21, 2000, and reply
comments on or before September 5,
2000.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner’s counsel, as follows: Tom W.
Davidson and Michael K. Hamra, Esgs.,
Akin, Gump, Strauss, Hauer & Feld,
L.L.P., 1333 New Hampshire Avenue,
NW., Suite 400, Washington, DC 20036.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
00-120, adopted June 21, 2000, and
released June 30, 2000. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center (Room
CY-A257), 445 Twelfth Street, SW.,
Washington, DC. The complete text of

this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-18330 Filed 7-19-00; 8:45 am]
BILLING CODE 6712-01-U
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DEPARTMENT OF AGRICULTURE
Office of the Secretary
[Docket No. 00-072-2]

Declaration of Emergency Because of
an Atypical Transmissible Spongiform
Encephalopathy (Prion Disease) of
Foreign Origin

A transmissible spongiform
encephalopathy (TSE) (prion disease) of
foreign origin has been detected in the
United States. It is different from TSE’s
previously diagnosed in the United
States. The TSE was detected in the
progeny of imported sheep. The
imported sheep and their progeny are
under quarantine in Vermont.

Transmissible spongiform
encephalopathies are degenerative fatal
diseases that can affect livestock. TSE’s
are caused by similar, as yet
uncharacterized, agents that usually
produce spongiform changes in the
brain.

Post-mortem analysis has indicated
positive results for an atypical TSE of
foreign origin in four sheep in Vermont.
Because of the potentially serious
consequences of allowing the disease to
spread to other livestock in the United
States, it is necessary to seize and
dispose of those flocks of sheep in
Vermont that are affected with or
exposed to the disease, and their germ
plasm.

The existence of the atypical TSE of
foreign origin represents a threat to U.S.
livestock. It constitutes a real danger to
the national economy and a potential
serious burden on interstate and foreign
commerce.

APHIS has insufficient funds to carry
out the seizure and disposal of animals
and germ plasm necessary to eliminate
this disease risk. These funds would be
used to compensate the owners of the
animals and germ plasm for their
seizure and disposal in accordance with
21 U.S.C. 134a.

Therefore, in accordance with the
provisions of the Act of September 25,
1981, as amended (7 U.S.C. 147b), I
declare that there is an emergency that
threatens the livestock industry of this
country and hereby authorize the
transfer and use of such funds as may
be necessary from appropriations or
other funds available to agencies or
corporations of the United States
Department of Agriculture to seize and
dispose of animals that are affected with
or exposed to this TSE, and their
germplasm, in accordance with 21
U.S.C. 134a.

Dated: This declaration of emergency shall
become effective July 14, 2000.

Dan Glickman,

Secretary of Agriculture.

[FR Doc. 00-18368 Filed 7-19-00; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Office of the Secretary

[Docket No. 00-072-1]

Declaration of Extraordinary
Emergency Because of an Atypical
Transmissible Spongiform
Encephalopathy (Prion Disease) of
Foreign Origin

A transmissible spongiform
encephalopathy (TSE) (prion disease) of
foreign origin has been detected in the
United States. It is different from TSE’s
previously diagnosed in the United
States. The TSE was detected in the
progeny of imported sheep. The
imported sheep and their progeny are
under quarantine in Vermont.

Transmissible spongiform
encephalopathies are degenerative fatal
diseases that can affect livestock. TSE’s
are caused by similar, as yet
uncharacterized, agents that usually
produce spongiform changes in the
brain.

Post-mortem analysis has indicated
positive results for an atypical TSE of
foreign origin in four sheep in Vermont.
Because of the potentially serious
consequences of allowing the disease to
spread to other livestock in the United
States, it is necessary to seize and
dispose of those flocks of sheep in
Vermont that are affected with or
exposed to the disease, and their germ
plasm.

The existence of the atypical TSE of
foreign origin represents a threat to U.S.
livestock. It constitutes a real danger to
the national economy and a potential
serious burden on interstate and foreign
commerce. The Department has
reviewed the measures being taken by
Vermont to quarantine and regulate the
flocks in question and has consulted
with appropriate officials in the State of
Vermont. Based on such review and
consultation, the Department has
determined that Vermont does not have
the funds to compensate flock owners
for the seizure and disposal of flocks
affected with or exposed to the disease,
and their germ plasm. Without such
funds, it will be unlikely to achieve
expeditious disposal of the flocks and
germ plasm. Therefore, the Department
has determined that an extraordinary
emergency exists because of the
existence of the atypical TSE in
Vermont.

This declaration of extraordinary
emergency authorizes the Secretary to
seize, quarantine, and dispose of, in
such manner as he deems necessary,
any animals that he finds are affected
with or exposed to the disease in
question, and their germ plasm, and
otherwise to carry out the provisions
and purposes of the Act of July 2, 1962
(21 U.S.C. 134—-134h). The State of
Vermont has been informed of these
facts.

Dated: This declaration of extraordinary
emergency shall become effective July 14,
2000.

Dan Glickman,

Secretary of Agriculture.

[FR Doc. 00-18367 Filed 7—19-00; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Docket No. DA—00-05]

United States Standards for Grades of
Swiss Cheese, Emmentaler Cheese

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice.

SUMMARY: The Agricultural Marketing
Service (AMS) of the Department of
Agriculture (USDA) is soliciting
comments on proposals to change the
voluntary United States Standards for
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Grades of Swiss Cheese, Emmentaler
Cheese. AMS is proposing changes that
would: (1) Increase the allowable eye
size range in Grade A Swiss cheese and
define an allowable eye size range for
Grade B Swiss cheese; (2) remove the
block height recommendation for
cheeses produced in rindless blocks; (3)
add more clarity to the color
requirements for Grades A and B Swiss
cheese; (4) correct minor errors that
currently exist in the tables; and (5)
make minor editorial changes that will
make the standard more uniform in
appearance and easier to use. These
changes are being proposed to
strengthen the standard by providing
Swiss cheese characteristics that
incorporate changes in consumer
preferences and facilitate the use of
automated portioning and packaging
equipment. Editorial changes are also
proposed to provide consistency with
other dairy product standards.

DATES: Comments must be submitted on
or before September 18, 2000.
ADDRESSES: Written comments may be
submitted to Duane R. Spomer, Chief,
Dairy Standardization Branch, Dairy
Programs, Agricultural Marketing
Service, U.S. Department of Agriculture,
Room 2746, South Building, Stop 0230,
P.O. Box 96456, Washington, DC 20090—
6456; faxed to (202) 720-2643; or e-
mailed to Duane.Spomer@usda.gov.

Comments should reference the date
and page number of this issue of the
Federal Register. All comments
received will be made available for
public inspection at the above address
during regular business hours.

The current United States Standards,
along with proposed changes, are
available either through the above
addresses or by accessing AMS” Home
Page on the Internet at
www.ams.usda.gov/dairystand.htm.
FOR FURTHER INFORMATION CONTACT:
Charlsia Fortner, Dairy Products
Marketing Specialist, Dairy
Standardization Branch, AMS/USDA/
Dairy Programs, Room 2746-S, P.O. Box
96956, Washington, DC, 20090-6456,
(202) 720-7473.

SUPPLEMENTARY INFORMATION: Section
203(c) of the Agricultural Marketing Act
of 1946, as amended, directs and
authorizes the Secretary of Agriculture
“to develop and improve standards of
quality, condition, quantity, grade, and
packaging, and recommend and
demonstrate such standards in order to
encourage uniformity and consistency
in commercial practices * * *.” AMS is
committed to carrying out this authority
in a manner that facilitates the
marketing of agricultural commodities
and will make copies of official

standards available upon request. The
United States Standards for Grades of
Swiss Cheese, Emmentaler Cheese no
longer appear in the Code of Federal
Regulations but are maintained by
USDA/AMS/Dairy Programs.

When Swiss cheese is officially
graded, the USDA voluntary standards
governing the grading of manufactured
or processed dairy products are used.
The Agency believes this proposal
would accurately identify quality
characteristics in Swiss cheese. AMS is
proposing to change the United States
Standards for Grades of Swiss Cheese,
Emmentaler Cheese using the
procedures that appear in part 36 of title
7 of the Code of Federal Regulations (7
CFR part 36).

The grade standards were last revised
in September 1987. AMS has reviewed
this standard and discussed possible
changes with the dairy industry. The
Wisconsin Dairy Products Association
and the Wisconsin Cheese Makers
Association, trade associations
representing the Swiss cheese industry,
provided specific recommendations.

Proposed by the Wisconsin Dairy
Products Association and the
Wisconsin Cheese Makers Association

The Wisconsin Dairy Products
Association and the Wisconsin Cheese
Maker’s Association recommend
changes to:

» Allow smaller eyes in Grade A
Swiss cheese; and

* Remove block size
recommendations for rindless Swiss
cheese.

Proposed by Dairy Programs,
Agricultural Marketing Service

* Lower the minimum eye size
requirement for Grade A Swiss cheese
as recommended by the Wisconsin
Dairy Products Association and the
Wisconsin Cheese Makers Association
and include provisions to clarify
uniformity of eye size. Also, Dairy
Programs proposes to include the same
eye size range for Grade B Swiss cheese;

* Remove the block height
recommendation for rindless Swiss
cheese as recommended by the
Wisconsin Dairy Products Association
and the Wisconsin Cheese Makers
Association;

* Add a more descriptive
representation of acceptable color for
Grades A and B Swiss cheese by
defining the range of acceptable color as
white to light yellow;

* Correct errors in the table that
summarizes eye and texture
characteristics of Swiss cheese; and

* Reformat information in these
standards to make the standards easier

to use and provide a uniform
appearance with other U.S. Grade
Standards.

The Wisconsin Dairy Products
Association and the Wisconsin Cheese
Maker’s Association have requested that
the USDA revise Federal Swiss cheese
grade standards to allow a smaller eye
size and to remove cheese block size
recommendations. Individuals
representing a number of Swiss cheese
manufacturers and buyers have also
expressed strong support of these
changes. Their suggested revisions,
along with others identified by AMS,
would increase the flexibility of the
standard for use in satisfying consumer
demands and promote consistency
among USDA dairy product grade
standards.

The current eye size requirement for
Grade A Swiss cheese specifies that a
majority of the eyes shall be between
1116 and %16 of an inch in diameter.
This is a very narrow range. While
cheese makers are able to produce
cheese with eyes in this range, the
resulting product does not perform well
on modern slicing equipment, and
consumer preference points toward a
smaller eye than the lower limit of 116
of an inch. The trade associations have
suggested revising the lower limit of this
eye size allowance to %s of an inch. The
Department agrees that this revision
would result in Swiss cheese grade
standards that more accurately reflect
current marketing practices. The
Department feels that uniformity of eye
size is a measure of quality in Swiss
cheese and therefore proposes to
recognize the significance of uniformity
of eye sizes within this larger range for
Grade A Swiss cheese.

There are currently no eye size
requirements for Grade B Swiss cheese
under the established grading
procedures. Eye size requirements for
Grade B Swiss cheese do appear in the
alternate grading procedures which are
included as supplemental information
to the standards. With the proposed
expansion of the eye size range for
Grade A Swiss, consideration of the eye
size requirements for Grade B Swiss is
appropriate. The Department feels that
the larger range proposed for Grade A
Swiss cheese should be relevant to
Grade B Swiss as well. It is proposed
that the same eye size requirements be
included in standards for Grade B Swiss
under all grading procedures; however,
the additional provisions for uniformity
of eye size would not be included in the
Grade B requirements. The inclusion of
the eye size range in the Grade B
requirements would require 51 percent
of the eyes of a Grade B Swiss cheese
to fall within the range of %s to %6 of
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an inch, with no further consideration
as to uniformity.

The current standards recommend a
block height for rindless blocks of
Grades A and B Swiss cheese of
between 62 and 82 inches. Swiss
cheese manufacturers and buyers
indicate that a need no longer exists for
this block height requirement.
Technology exists to make a high
quality rindless Swiss cheese in a
variety of block sizes, and they feel that
the standard should not restrict the
block sizes available. USDA agrees that
the block height requirement for
rindless Swiss cheese is no longer
necessary, and proposes to remove it
from these grade standards.

Additional color descriptors are
proposed for Grades A and B Swiss

cheese to provide greater clarity to those
utilizing these grade standards. Swiss
cheese color is largely dependent on the
milk from which it is produced, more so
than many other cheeses. Additionally,
bleaching of milk for Swiss cheese
manufacturing is allowed under the
Food and Drug Administration’s
standards of identity for Swiss cheese
(21 CFR 133.195). Current Grade A
standards require Swiss cheese to
present a natural, attractive and uniform
color. USDA proposes to add a more
descriptive representation of acceptable
color by defining the range of acceptable
color as white to light yellow. These
color descriptors are proposed in an
effort to provide consistent
interpretation of the terms “natural”

and “attractive” by users of these grade
standards.

Five tables appear in these standards
to provide an easy reference for Swiss
cheese characteristics and their
acceptable levels at each grade. One of
these tables, “Classification of Eyes and
Texture,” contains classification
information that is not supported in the
text of the standard. USDA proposes
revisions to the “small-eyed” and
“splits” table entries to provide
consistency with the narrative portion
of the standard.

This notice provides for a 60 day
comment period for interested parties to
comment on proposed revisions to the
standards. The following is an outline of
these changes.

UNITED STATES STANDARDS FOR GRADES OF SwISS CHEESE, EMMENTALER CHEESE 1

Current standard

Proposed

Discussion

Definitions

Swiss cheese, Emmentaler cheese ..

(a) For the purpose of this subpart, the words
“Swiss” and “Emmentaler” are interchange-
able.

(b) Swiss cheese is cheese made by the Swiss
process or by any other procedure which pro-
duces a finished cheese having the same
physical and chemical properties as cheese
produced by the Swiss process. It is pre-
pared from milk and has holes, or eyes, de-
veloped throughout the cheese by micro-
biological activity. It contains not more than
41 percent of moisture, and its solids contain
not less than 43 percent of milkfat. It is not
less than 60 days old and conforms to the
provisions of 21 CFR 133.195, “Cheese and
Related Cheese Products,” Food and Drug
Administration.

Styles

(a) Rind. The cheese is completely covered by
a rind sufficient to protect the interior of the
cheese.

(b) Rindless. The cheese is properly enclosed
in a wrapper or covering which will not impart
any objectionable flavor or color to the
cheese. The wrapper or covering is sealed
with a sufficient overlap or satisfactory clo-
sure to exclude air. The wrapper or covering
is of sufficiently low permeability to water
vapor and air so as to prevent the formation
of a rind through contact with air during the
curing and holding periods.

U.S. Grades

Nomenclature of U.S. grades

The nomenclature of the U.S. grades is as fol-
lows:

(a) U.S. Grade A

(b) U.S. Grade B

(c) U.S. Grade C

Basis for determination of U.S. grades

(a) The determination of U.S. grades of Swiss
cheese shall be on the basis of rating the fol-
lowing quality factors:

(1) Flavor

(2) Body

(3) Eyes and texture

(4) Finish and appearance, and

(5) Color

No change
No change ...
No change

No change

No change
No change

No change

No change
No change
No change

No change
No change
No change ...
No change ...
No change

No change
No change ...
No change ...
No change ...

No change

N/A.
N/A.
N/A.

N/A.

N/A.
N/A.

N/A.

N/A.
N/A.
N/A.

N/A.
N/A.
N/A.
N/A.
N/A.

N/A.
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UNITED STATES STANDARDS FOR GRADES OF SwISS CHEESE, EMMENTALER CHEESE 1—Continued

Current standard

Proposed

Discussion

(b) The rating of each quality factor shall be es-
tablished on the basis of characteristics
present in a randomly selected sample rep-
resenting a vat of cheese. In the case of in-
stitutional-size cuts, samples may be se-
lected on a lot basis.

(c) To determine flavor and body characteris-
tics, the grader will examine a full trier plug of
cheese withdrawn at the approximate center
of one of the largest flat surface areas of the
sample. For some institutional-size samples,
it may not be possible to obtain a full trier
plug. When this occurs, a U.S. grade may be
determined from a smaller portion of a plug.

(d) To determine eyes and texture as well as
color characteristics, the wheel or block shall
be divided approximately in half, exposing
two cut surfaces, for examination. The ex-
posed cut surfaces of institutional-size pack-
ages shall be used to determine eye and tex-
ture as well as color characteristics.

(e) A U.S. grade may be assigned to institu-
tional-size packages. In some instances, it
may not be possible to obtain a full trier plug.
When this occurs, a U.S. grade determination
may be assigned on a smaller portion of a
plug. The exposed cut surfaces of these size
packages shall be used to determine eye and
texture as well as color characteristics.

(f) The final U.S. grade shall be established on
the basis of the lowest rating of any one of
the quality factors.

Specifications for U.S. grades .........c.ccccevvvrnnene

(&) U.S. grade A. U.S. grade A Swiss cheese
shall conform to the following requirements
(See Tables I, II, Ill, 1V, and V of this sec-
tion):

(1) Flavor: Shall be a pleasing and desirable
characteristic Swiss cheese flavor, consistent
with the age of the cheese, and free from un-
desirable flavors.

(2) Body: Shall be uniform, firm, and smooth ....

(3) Eyes and texture: The cheese shall be
properly set and shall possess well-devel-
oped round or slightly oval-shaped eyes
which are uniformly distributed.

The majority of the eyes shall be %16 to %16
inch in diameter.

The cheese may possess the following eye
characteristics to a very slight degree: dull,
rough, and shell; and the following texture
characteristics to a very slight degree: checks
and picks.

(4) Finish and appearance—(i) Rind. The rind
shall be sound, firm, and smooth, providing
good protection to the cheese. The surface of
the cheese may exhibit mold to a very slight
degree. There shall be no indication that
mold has penetrated into the interior of the
cheese.

(ii) Rindless. Rindless blocks of Swiss cheese
should not be less than 6 %2 inches nor more
than 8%z inches in height, reasonably uniform
in size, and well shaped.

NO ChaNQe ...ocoivieeeiie e

NO ChaNQe .....cceeieiiiiiiieee e

NO change .........ccocviiieiiiii

Delete

(e) The final U.S. grade shall be established
on the basis of the lowest rating of any one
of the quality factors.

NO change ...

NO ChaNQe ......ceeiiiiiiiiie e

NO change .........ccocviiiiiiii

NO €Change ........cccocviiieiiiie

(3) Eyes and texture: The cheese shall be
properly set and shall possess well-devel-
oped round or slightly oval-shaped eyes
which are relatively uniform in size and dis-
tribution.

The majority of the eyes shall be ¥ to %16
inch in diameter.

The cheese may possess the following eye
characteristics to a very slight degree: dull,
rough, and shell; and the following texture
characteristics to a very slight degree:
checks, picks and streuble.

NO ChaNQe .....cceeiiiiiiee e

(i) Rindless. Rindless blocks of Swiss cheese
should be reasonably uniform in size, and
well shaped.

N/A.

N/A.

N/A.

We propose to delete this paragraph. Instruc-
tions for grading institutional sized pack-
ages of Swiss cheese is adequately ad-
dressed in paragraph (c) of this section.

We propose to redesignate this paragraph as
(e) for editorial clarity.

N/A.
N/A.

N/A

N/A.

We propose to reword this description to in-
clude a provision for uniformity of eye size.
Uniformity of eye size within the proposed
larger range is necessary to address quality
issues in Grade A Swiss cheese.

We propose to increase the allowable range
of eye sizes for Grade A Swiss cheese to
include eyes of a smaller diameter. This
broadened range more accurately reflects
current marketing practices.

We propose to revise this list of allowable de-
fects to include very slight streuble. The
change brings this paragraph into agree-
ment with Table Il of this standard.

N/A.

We propose to remove recommendations for
block heights of rindless Swiss cheese.
Technological improvements have made it
possible to produce quality Swiss cheese in
a variety of sizes; therefore, these limita-
tions are no longer necessary.
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UNITED STATES STANDARDS FOR GRADES OF SwISS CHEESE, EMMENTALER CHEESE 1—Continued

Current standard

Proposed

Discussion

The wrapper or covering shall adequately and
securely envelop the cheese, be neat, unbro-
ken, and fully protect the surface of the
cheese, but may be slightly wrinkled. The
surface of the cheese may exhibit mold to a
very slight degree. There shall be no indica-
tion that mold has penetrated into the interior
of the cheese.

(5) Color: Shall be natural, attractive, and uni-
form.

(b) U.S. grade B. U.S. grade B Swiss cheese
shall conform to the following requirements
(See Tables I, II, Ill, 1V, and V of this sec-
tion):

(1) Flavor: Shall be a pleasing and desirable
characteristic Swiss cheese flavor, consistent
with the age of the cheese, and free from un-
desirable flavors. The cheese may possess
the following flavors to a slight degree: acid,
bitter, feed, flat, and utensil.

(2) Body: Shall be uniform, firm, and smooth.
The cheese may possess a slight weak body.

(3) Eyes and texture: The cheese shall possess
well-developed round or slightly oval-shaped
eyes.

The cheese may possess the following eye
characteristics to a very slight degree: dead
eyes, nesty and small eyed; and the following
to a slight degree: dull, frogmouth, one sided,
overset, rough, shell, underset, and uneven.

The cheese may possess the following texture
characteristics to a slight degree: checks,
picks and streuble.

(4) Finish and appearance—(i) Rind. The rind
shall be sound, firm, and smooth; providing
good protection to the cheese. The cheese
may exhibit the following characteristics to a
slight degree: huffed, mold, soiled, uneven,
and wet rind. There shall be no indication
that mold has penetrated into the interior of
the cheese.

(i) Rindless. Rindless blocks of Swiss cheese
should not be less than 6%z inches nor more
than 8%z inches in height.

The wrapper or covering shall adequately and
securely envelop the cheese, be neat, unbro-
ken and fully protect the surface, but may be
slightly wrinkled.

The cheese may exhibit the following character-
istics to a slight degree: huffed, mold, un-
even, and wet surface. There shall be no in-
dication that mold has penetrated into the in-
terior of the cheese.

NO ChaNQe ......cceeveiiiieiieee e

(5) Color: Shall be natural, attractive, and uni-
form. The cheese shall be white to light yel-
low in color.

NO change .......ccccocviiieiiiiic

NO ChaNQe ......ceeveiiiiiiiiee e

NO ChaNQe ...ocoveeeeciee e

NO ChaNQe ....cccveeiiiieeie e

The majority of the eyes shall be 3s to V16
inch in diameter.

The cheese may possess the following eye
characteristics to a very slight degree: dead
eyes and nesty; and the following to a slight
degree: dull, frogmouth, one sided, overset,
rough, shell, underset, and uneven.

NO ChaNQe ...ococveeeeeiee e

NO change ...

Delete

(ii) The wrapper or covering of rindless blocks
of Swiss cheese shall adequately and se-
curely envelop the cheese, be neat, unbro-
ken and fully protect the surface, but may
be slightly wrinkled.

NO ChaNQe ...ocoveeeeiee e

N/A.

We propose to include additional descriptors
for color to provide greater clarity to those
utilizing these grade standards. These
descriptors are proposed to provide con-
sistent interpretation of the terms natural
and attractive.

N/A.

N/A

N/A.

N/A.

We propose to include the broadened eye
size range in standards for Grade B Swiss
cheese. This addition will promote consist-
ency within the standards, since eye size
requirements appear in the current Grade B
standard under the alternate method for de-
termining grades.

We propose deleting the very slight level of
the small eyed defect. The proposed lower
eye size requirement is ¥s of an inch. Defi-
nitions of small eyed at both the very slight
and slight levels are not necessary to deter-
mine product grades given this narrow mar-
gin between acceptable eyes and blind
Swiss cheese.

N/A.

N/A.

We propose to delete references to block
heights in the standard. Technology im-
provements have made it possible to
produce quality Swiss cheese in a variety of
sizes; therefore, these limitations are no
longer necessary.

We propose this rewording for increased edi-
torial clarity in the absence of the introduc-
tory sentence of the paragraph.

N/A.
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UNITED STATES STANDARDS FOR GRADES OF SwISS CHEESE, EMMENTALER CHEESE 1—Continued

Current standard

Proposed

Discussion

(5) Color: The cheese may possess to a slight
degree a bleached surface.

(c) U.S. grade C. U.S. grade C Swiss cheese
shall conform to the following requirements
(See Tables I, II, Ill, 1V, and V of this sec-
tion):

(1) Flavor: Shall possess a characteristic Swiss
cheese flavor which is consistent with the
age of the cheese.

The cheese may possess the following flavors
to a slight degree: barny, flat, fruity, rancid,
metallic, old milk, onion, sour, weedy, whey-
taint, and yeasty; and the following to a defi-
nite degree: acid, bitter, feed, and utensil.

(2) Body: Shall be uniform and may possess
the following characteristics to a slight de-
gree: coarse, pasty, and short; and to a defi-
nite degree the cheese may be weak.

(3) Eyes and texture: The cheese may possess
the following eye characteristics to a slight
degree: afterset, cabbage, collapsed, irreg-
ular, large eyed, and small eyed, and the fol-
lowing to a definite degree: dead eyes, dull,
frog mouth, nesty, rough, one sided, overset,
shell, underset, and uneven.

The cheese may possess the following texture
characteristics to a slight degree: gassy,
splits and sweet holes; and the following to a
definite degree: checks, picks and streuble.

(4) Finish and appearance—(i) Rind. The rind
shall be sound, providing good protection to
the cheese. The cheese may exhibit the fol-
lowing characteristics to a slight degree:
checked rind, and soft spots; and the fol-
lowing to a definite degree: huffed, mold,
soiled, uneven, and wet rind. There shall be
no indication that mold has penetrated into
the interior of the cheese.

(i) Rindless. The wrapper or covering shall
adequately and securely envelop the cheese,
be unbroken, fully protect the surface and
may be wrinkled. The cheese may exhibit a
very slight soiled surface and contain soft
spots to a slight degree. The cheese may
possess the following characteristics to a
definite degree: huffed, mold, uneven, and
wet surface. There shall be no indication that
mold has penetrated into the interior of the
cheese.

(5) Color. The cheese may possess the fol-
lowing color characteristics to a slight degree:
acid cut, bleached, colored spots, dull or
faded, mottled and pink ring; and to a definite
degree bleached surface.

(5) Color: The cheese shall be white to light
yellow in color. The cheese may possess to
a slight degree a bleached surface.

NO change ..o

NO change ..o

The cheese may possess the following flavors
to a slight degree: barny, fruity, metallic, old
milk, onion, rancid, sour, weedy, whey-taint,
and yeasty; and the following to a definite
degree: acid, bitter, feed, flat and utensil.

NO change .......c.ccooiviieiiiii

(3) Eyes and texture: The cheese may pos-
sess the following eye characteristics to a
slight degree: afterset, cabbage, collapsed,
irregular, large eyed, and small eyed, and
the following to a definite degree: dead
eyes, dull, frog mouth, nesty, one sided,
overset, rough, shell, underset, and uneven.

NO Change .........ccoovviiiiiieice

NO Change .........ccoovviiiiiieice

NO change .......c.ccocvicieiiii

(5) Color. The cheese may possess the fol-
lowing color characteristics to a slight de-
gree: acid cut, colored spots, dull or faded,
mottled and pink ring; and to a definite de-
gree bleached surface.

We propose to include additional descriptors
for color to provide greater clarity to those
utilizing these grade standards. These
descriptors are proposed to provide con-
sistent interpretation of the terms natural
and attractive.

N/A.

N/A.

We propose to place the term rancid in cor-
rect alphabetical order within the list for
clarity, and place flat in the definite cat-
egory as it appears in Table .

N/A.

We propose this editorial change to place the
term rough in correct alphabetical order
within the list of defects.

N/A.

N/A.

N/A.

We propose to delete bleached from the list
of slight defects. Swiss cheese color is de-
fined as white, and bleaching of the milk
used to make the cheese is allowed under
the Food and Drug Administration’s stand-
ard of identity for Swiss cheese.

1 Compliance with these standards does not excuse failure to comply with the provisions of the Federal Food, Drug and Cosmetic Act.

BILLING CODE 3410-02-P
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UNITED STATES STANDARDS FOR GRADES OF SwWISS CHEESE, EMMENTALER CHEESE 1—CONTINUED

Current standard

Proposed

Discussion

U.S. Grades—Continued:

U.S. grade not assignable ...........ccccccerieennnnnn.

Swiss cheese shall not be assigned a U.S.
grade for one or more of the following rea-
sons:

(a) Fails to meet or exceed the requirements
for U.S. Grade C.

(b) Fails to meet composition, minimum age, or
other requirements of the Food and Drug Ad-
ministration.

(c) Produced in a plant found on inspection to
be using unsatisfactory manufacturing prac-
tices, equipment, or facilities, or to be oper-
ating under unsanitary plant conditions.

(d) Produced in a plant which has not been
USDA inspected and approved.

Explanation of terms

Explanation of terms

(a) With respect to style: ...

(1) Rind.—Cheese which has a hard protectiv
outer layer formed by drying the cheese sur-
face and by the addition of salt (usually
wheel shaped).

(2) Rindless.—Cheese which has been pro-
tected from rind formation and which is pack-
aged with an impervious type of wrapper or
covering enclosing the cheese (usually cube
or rectangular shaped).

(3) Institutional-size packages.—Multipound,
wrapped portions of cheese, generally cut
from a larger piece, intended for use by res-
taurants, delicatessens, schools, and etc.

(b) With respect to flavor: .........ccccccevceevcineennnnnn.

(1) Slight—Detected only upon critical exam-
ination.

(2) Definite.—Not intense but detectable

(3) Undesirable.—Identifiable flavors in excess
of the intensity permitted, or those flavors not
listed.

(4) Acid.—Sharp and puckery to the taste,
characteristic of lactic acid.

(5) Barny.—A flavor characteristic of the odor of
a cow stable.

(6) Bitter—A distasteful flavor similar to the
taste of quinine.

(7) Feed.—Feed flavors (such as alfalfa, sweet
clover, silage, or similar feed) in milk carried
through into the cheese.

(8) Flat.—Insipid, practically devoid of any char-
acteristic Swiss cheese flavor.

(9) Fruity.—A sweet fruit-like flavor resembling
apples; generally increasing in intensity as
the cheese ages.

(10) Rancid.—A flavor suggestive of rancidity or
butyric acid, sometimes associated with a bit-
terness.

(11) Metallic.—A flavor having qualities sugges-
tive of metal, imparting a puckery sensation.
(12) Old Milk.—Lacks freshness
(13) Onion.—This flavor is recognized by the
peculiar taste and odor suggestive of its
name. Present in milk or cheese when the

cows have eaten onions, garlic or leeks.

(14) Sour.—An acid, pungent flavor resembling
vinegar.

(15) Utensil.—A flavor that is suggestive of im-
proper or inadequate washing and sanitizing
of milking machines, utensils or factory
equipment.

NO ChaNQe .....cceviiiiiiiiiiee e
NO ChaNQe ...ocoveeeeciee e

NO ChaNQe ......cceveiiiiiiee e

NO change .........ccocviiieiiiiic

NO ChaNQe .....ccveeiiiieeie e

DEIELE ovveiieee i

NO €change .........ccocvvriiiiiiic
No change ...
No change ...
NO change ..o

NO Cchange ...

NO ChaNQe ......ceeviiiiiiiiec e

No change
No change

NO change .........ccocvviieiiiic
NO ChaNQe ...ocoveeeeiee e
NO €Change .........ccocviiiiiiii e
NO change .........ccocviiiiiiii
NO ChaNQe .....cceviiiiiiiie e

NO €Change .........ccocviiieiiiii e

NO ChaNQe .....cceeieiiiiiiieee e

NO ChaNQe ...ococveeeeeiee e

NO €Change .........ccocviiieiiiii e

NO ChaNQe .....cceeieiiiiiiieee e

NO ChaNQe ...ocoveeeeeiee e
NO €Change .........ccooviriiiiiiic e

NO change ..o

NO ChaNQe ......ceeiiiiiiiiie e

N/A.
N/A.
N/A.

N/A.

N/A.

We propose this deletion because require-
ments contained in 7 CFR Part 58, Subpart
A sufficiently address this issue.

N/A.

N/A.

N/A.

N/A.

N/A.

N/A.

N/A.
N/A.

N/A.
N/A.
N/A.
N/A.
N/A.

N/A.

N/A.

N/A.

N/A.

N/A.

N/A.
N/A.

N/A.

N/A.
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Current standard Proposed Discussion

(16) Weedy.—A flavor due to the use of milk | No change ........c.cccooviiiiiiiiiiiiiciiece N/A.
which possesses a common weedy flavor.
Present in cheese when cows have eaten
weedy feed or grazed on common weed-in-
fested pastures.

(17) Whey-Taint.—A slightly acid taste and | NO Change ........cccccoriiiiiiiiiiiiiie e, N/A.
odor characteristic of fermented whey,
caused by too slow expulsion of whey from

the curd.
(18) Yeasty.—A flavor indicating yeast fer- | No change .......c.ccociiiiiiiiiiiiiiciicnicccen N/A.
mentation.
(c) With respect to body: .........cccccovevciiiniecninnans NO change ... N/A.
(1) Slight—Detected only upon critical exam- | NO Change ........cccccoeiiiiiiiiiiiiiie e N/A.
ination..
(2) Definite.—Not intense but detectable ........... No change N/A.
(3) Smooth.—Feels silky; not dry and coarse or | No change N/A.
rough.
(4) Firm.—Feels solid, not soft or weak ............. NO ChaNQe .....cceeiiiiiiiee e N/A.
(5) Coarse.—Feels rough, dry and sandy .......... No change ... .
(6) Pasty.—Usually weak body and when the | No change ........c.ccooviiiiiiniiiiiciiicece N/A.

cheese is rubbed between the thumb and fin-
gers it becomes sticky and smeary.

(7) Short.—No elasticity to the plug when | NO change ........cccccoiiiiiiiiiiiie e, N/A.
rubbed between the thumb and fingers.

(8) Uniform.—Not variable .............cccccciniieninns NO change ... N/A.

(9) Weak.—Requires little pressure to crush, is | NO Change ........cccccoiiiiiiiiiniie e N/A.

soft but is not necessarily sticky like pasty
cheese.

(d) With respect to eyes and texture in general: | No change ... N/A.
(1) Blind.—No eye formation present ................. No change ... N/A.
(2) Set.—The number of eyes in any given area | No change N/A.

of cheese.

(3) Well developed eyes.—Eyes perfectly de- | NO change ........ccccvveviieiiiiie i N/A.
veloped, glossy or velvety, with smooth even
walls, round or slightly oval in shape, and
fairly uniform in distribution throughout the
cheese.

(e) With respect to eyes and texture as it re- | NO Change ........ccccceveieeeiiieecviiee e N/A.
lates to cabbage, collapsed, dead, dull, frog
mouth, irregular, rough and shell..

(1) Very Slight—Characteristic exhibited in less | NO change ........c.ccccooviiiiiiiniiencieeeeeen N/A.
than 5% of the eyes.

(2) Slight.—Characteristic exhibited in 5% or | NO change ........c.cccooviiiiiiiiiiieniiciieciece N/A.
more but less than 10% of the eyes.

(3) Definite.—Characteristic exhibited in 10% or | NO Change ..........ccceviiieiiiiieiiiie e N/A.
more but less than 20% of the eyes.

(4) Cabbage.—Cheese having eyes so numer- | NO Change ........cccccvviiieeiiieeeiiiie e N/A.

ous within the major part of the cheese that
they crowd each other, leaving only a paper-
thin layer of cheese between the eyes, caus-
ing the cheese to have a cabbage appear-
ance and very irregular eyes.

(5) Collapsed.—Eyes which have not formed | NO change .........ccccooiiiiiiiiiiiniie e, N/A.
properly and do not appear round or slightly
oval but rather flattened and appear to have

collapsed.

(6) Dead.—Developed eyes that have com- | NO Change .......cccccevviieiiiiiecviiie e N/A.
pletely lost their glossy or velvety appearance.

(7) Dull.—Eyes that have lost some of their | NO change ........ccccoooiiiiiiiiiiiii e, N/A.
bright shiny luster.

(8) Frog mouth.—Eyes which have developed | NO change ........cccccoviiiiiiiiiiiniciiiee e N/A.
into a lenticular or spindle-shaped opening.

(9) Irregular—Eyes which have not formed | NO change ........c.ccoiiiiniiiniiinic i N/A.

properly and do not appear round or slightly
oval and which are not accurately described
by other more descriptive terms.

(10) Rough.—Eyes which do not have smooth, | NO change ..........cccccoeiiiiiiieiniie e, N/A.
even walls.

(11) Shell.—A rough nut shell appearance on | NO Change ........cccccoeiiiiiniiiiienicnieee e N/A.
the wall surface of the eyes.

(f) With respect to eyes and texture as it relates | NO Change ..........ccccoiieiiiiiiiiiiiie e N/A.

to streuble:
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Current standard

Proposed

Discussion

(1) Very Slight—Extends no more than ¥s inch
into the body of the cheese.

(2) Slight.—Extends ¥s inch or more but less
than ¥4 inch into the body of the cheese.

(3) Definite.—Extends ¥4 inch or more but less
than ¥z inch into the body of the cheese.

(4) Streuble—An overabundance of small eyes
just under the surface of the cheese.

(g) With respect to eyes and texture as it re-
lates to checks, picks, and splits:

(1) Very Slight—Infrequent occurrence,
more than 1 inch from the surface.

(2) Slight.—Limited occurrence, not more than
1 inch from the surface.

(3) Definite.—Limited occurrence throughout
cheese.

(4) Checks.—Small, short cracks within the
body of the cheese.

(5) Picks.—Small irregular or ragged openings
within the body of the cheese.

(6) Splits.—Sizable cracks, usually in parallel
layers and usually clean cut, found within the
body of the cheese.

(h) With respect to eyes and texture as it re-
lates to large eyed and small eyed..

(1) Very Slight.—Majority of the eyes less than
Y16 and more than ¥z inch.

not

(2) Slight.—Majority of the eyes less than inch
Y2 but more than %16 inch or more than %16
inch but less than 1 inch.

(3) Large eyed.—Eyes in excess of %6 inch ...

(4) Small eyed.—Eyes less than %16 inch

(i) With respect to eyes and texture as it relates
to gassy and sweet holes:.

(1) Slight—No more than 3 occurrences per
any given 2 square inches.

(2) Gassy.—Gas holes of various sizes which
may be scattered.

(3) Sweet holes.—Spherical gas holes, glossy
in appearance; usually about the size of BB
shot.

() With respect to eyes and texture as it relates
to nesty:

(1) Very Slight—Occurrence limited to no more
than 5% of the exposed cut area of the
cheese.

(2) Slight—Occurrence more than 5% but less
than 10% of the exposed cut area of the
cheese.

(3) Definite.—Occurrence more than 10% but
less than 20% of the exposed cut area of the
cheese.

(4) Nesty.—An overabundance of small eyes in
a localized area.

(k) With respect to eyes and texture as it re-
lates to one-sided and uneven:

NO change ..o
NO ChaNQe ...ococvveeeeiee e
NO €hange .........ccovvviiiiiiie
NO ChaNQe ......ceeveiiiiiiiiee e
NO ChaNQe .....cceeiiiiiiiiee e
NO change .......c.ccociviieiiiii
NO change .........cccvviieiiiic
NO ChaNQe ...ococveeeeeiee e
NO €Change .........ccocviiiiiiii
NO ChaNQe ......ceeviiiiiiiiec e

NO ChaNQe .....cceeiiiiiiee e

NO €Change .........ccoovriiiiiii

Delete

(1) Slight—Majority of the eyes less than ¥s
inch but more than ¥s inch or more than
%16 inch but less than 1 inch..

(2) Large eyed.—Eyes in excess of 1%16 inch

(3) Small eyed.—Eyes less than 1%16 inch

(4) Relatively uniform eye size.—The majority
of eyes fall within a %4 inch range.

NO change .........ccocvrcieiiiiic
NO change .........cccvviieiiiic
NO ChaNQe .....cceeviiiiiiiiie e

NO ChaNQe ...ocoveeeeiee e

NO €Change .........ccoovviiiiii e

NO change .......c.ccocviiieiiiiic

NO Change ...

NO change .........cccvviieiiiic

NO Change .........ccocviiiieiiiie

NO ChaNQe .....cceeiiiiiiiiiie e

N/A.
N/A.
N/A.
N/A.
N/A.
N/A.
N/A.
N/A.
N/A.
N/A.

N/A.

N/A.

We propose removal of the very slight defect
level of these characteristics. The proposed
lower eye size requirement is ¥s of an inch.
Definitions of small eyed at both the very
slight and slight levels are not necessary to
determine product grades given this narrow
margin between acceptable eyes and blind
Swiss cheese.

We propose these changes to place the defi-
nition of this defect level in agreement with
the newly proposed eye size range.

We propose this editorial change for clarity of
the standard.

We propose this editorial change for clarity of
the standard.

We propose to include this explanation of uni-
form eye size to apply to Grade A Swiss
cheese. Uniformity of eye size is consid-
ered to be a measure of quality in Swiss
cheese and should be recognized at this
grade, particularly in light of the proposed
broadening of the range of acceptable eye
sizes.

N/A.

N/A.
N/A.

N/A.

N/A.

N/A.

N/A.

N/A.

N/A.

N/A.
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Current standard Proposed Discussion
(1) Slight.—Eyes evenly distributed throughout | NO change .........cccccoeiieiiiie v N/A.
at least 90% of the total cheese area.
(2) Definite.—Eyes evenly distributed through- | NO change .........ccccoiiiiiiiiii e, N/A.

out at least 75% but less than 90% of the
total cheese area.

(3) One sided.—Cheese which is reasonably | NO change ........cccccooviiiiiieiiieniiiiie e N/A.
developed on one side and underdeveloped
on the other as to eye development.

(4) Uneven.—Cheese which is reasonably de- | NO Change ........ccccceviieeiiiiecviiie v N/A.
veloped in some areas and underdeveloped
in others as to eye development.

() With respect to eyes and texture as it relates | NO Change ........c.cccoovvriiiiiiniicnic i N/A.
to afterset, overset, and underset:

(1) Very slight—Number of eyes present ex- | NO Change ........ccccooiriiiiiiniiiniic i N/A.
ceed or fall short of the ideal by limited
amount.

(2) Slight.—Number of eyes present exceed oOr | NO Change ........cccccvevviieeiiiieeiiiee e N/A.
fall short of the ideal by a moderate amount.

(3) Afterset.—Small eyes caused by secondary | NO Change ..........cccceiiiiiiiieiniiie e, N/A.
fermentation.

(4) Overset.—Excessive number of eyes | NO change ......cccccoiiiiiiiiiiiiniccic e N/A.
present.

(5) Underset.—Too few eyes present ................ NO ChaNQe ...ocovvee e N/A.

(m) With respect to finish and appearance: NO change .........ccocvviieniiic N/A.

(1) Very slight—Detected only upon very crit- | NO Change ........ccccoviriiieiiiniienic e N/A.
ical examination.

(2) Slight—Detected only upon critical exam- | NO Change ........cccccvevvieeeiiiie e v N/A.
ination.

(3) Definite.—Not intense but detectable ........... No change N/A.

(4) Checked rind.—Numerous small cracks or | No change N/A.
breaks in the rind.

(5) Huffed.—The cheese becomes rounded or | NO Change ........ccccoeiiiiiiiiii e N/A.
oval in shape instead of flat.

(6) Mold on rind surface.—Mold spots or areas | NO Change ........c.cccovvvriieniiniieniciiic e N/A.
which have formed on the rind surface.

(7) Mold under wrapper or covering.—Mold | NO Change ........ccccooiiiiiiiiiiienicieee e N/A.
spots or area that have formed under the
wrapper or on the cheese.

(8) Soft spots.—Spots which are soft to the | NO change ........cccccvvieiiiie v, N/A.
touch and usually faded and moist.

(9) Soiled surface.—Milkstone, rust spots, | NO Change ........cccccoiiiiiiiieiniiie e N/A.
grease, or other discoloration on the surface
of the cheese.

(10) Uneven.—One side of the cheese is higher | NO change ........c.cccoooviiiiiiiiiieniciieee e N/A.
than the other.

(11) Wet rind.—A wet rind is one in which the | NO change .........cccoooiiiiiiiiii e, N/A.

moisture adheres to the surface of the rind
and which may or may not soften the rind or
cause discoloration.

(12) Wet surface (rindless).—A wet surface is | NO Change ........ccccoiiiiiiiiniieniciice e N/A.
one in which the moisture appears between
the wrapper and the cheese surface.

(n) With respect to color: .............cccccecvviieninnnnns NO change .......c.ccoovvcieiiiii N/A.
(1) Slight.—Detectable only upon critical exam- | NO Change ..........ccceeiiiiiiiiei i N/A.
ination.
(2) Definite.—Not intense but detectable ........... NO change .........ccocvviieiiiic N/A.
(3) Acid cut.—Bleached or faded appearance | NO Change ..........cccocrviiiiiniieniciiecnie e N/A.
which sometimes varies throughout the
cheese.
(4) Bleached surface.—A faded coloring begin- | NO Change ..........ccccooiiiiiiiiii i, N/A.

ning at the surface and extending inward a
short distance.

(5) Colored spots.—Brightly colored areas (pink | NO Change ..........ccccooiiiiiiiiiiiniiie e, N/A.
to brick red or gray to black) of bacteria
growing in readily discernible colonies ran-
domly distributed throughout the cheese.

(6) Dull or faded.—A color condition lacking in | NO change ........cccccovriiiiiiiiieniciiec e N/A.
luster.
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UNITED STATES STANDARDS FOR GRADES OF SwISS CHEESE, EMMENTALER CHEESE 1—Continued

Current standard

Proposed

Discussion

(7) Mottled.—Irregular-shaped spots or blotches
in which portions are light colored and others
are higher colored. Also, unevenness of color
due to combining two different vats, some-
times referred to as “mixed curd.”.

(8) Pink ring.—A color condition which usually
appears pink to brownish red and occurs as
a uniform band near the cheese surface and
may follow eye formation.

Supplement to U.S. Standards for Grades of
Swiss Cheese, Emmentaler Cheese.

Alternate method for determination of U.S.
grades.

(a) This alternate method shall be used only
when requested by the applicant. With this
method, the eyes and texture and color fac-
tors are rated on the basis of trier plugs rath-
er than by slicing the cheese. A statement
shall appear on the grading certificate indi-
cating that the alternate method was used as
requested by the applicant.

(b) The following quality factors shall be rated
when using the alternate method for deter-
mining U.S. grades:

(1) Flavor

(2) Body

(3) Eyes and texture .........cccocceeveeiiieiiiniieneens

(4) Finish and appearance, and

(5) Color

(c) Flavor and body ratings shall be determined
by the methods prescribed in §58.2573 (b)
and (c).

(d) Finish and appearance ratings shall be de-
termined as prescribed in §58.2574.

(e) Eyes and texture, and color ratings shall be
determined by drawing and examining at
least two full trier plugs, withdrawn at the ap-
proximate center of one of the largest flat
surface areas of the sample. For some insti-
tutional-size samples, it may not be possible
to obtain a full trier plug. When this occurs, a
U.S. grade may be determined from a small-
er portion of a plug.

(f) The final U.S. grade shall be established on
the basis of the lowest rating of any one
quality factor.

Specifications for U.S. grades when using the
alternate method.

(@) U.S. grade A. U.S. grade A Swiss cheese
shall conform to the following requirements
(See Tables I, II, IV, and V of §58.2574).

(1) Eyes and texture. The cheese shall be
properly set and shall possess well-devel-
oped round or slightly oval-shaped eyes
which are uniformly distributed.

A full plug drawn from the cheese shall be free
from splits, and not appear gassy or large
eyed; it may possess checks and picks within
1 inch from the surface, and may possess a
limited number of checks and picks beyond 1
inch from the surface.

NO ChaNQe ...oooveiieiiee e

NO change .........cccvviieiiiic

NO €Change .........ccocviiiiiiii e
NO ChaNQe .....cceviiiiiiiiece e

NO change .........cccvviieiiiic

NO €Change .........ccocviiiiiiiie

NO ChaNQe ...oooviee e

No change ...

NO change .......c.ccooviiieiiiii e

NO ChaNQe .....cceeiiiiiiiee e

NO ChanNQe ......ceeviiiiiiiiiee e

(c) Flavor and body ratings shall be deter-
mined by the methods prescribed in the
section titled, “Basis for determination of
U.S. grades,” (b) and (c).

(d) Finish and appearance ratings shall be de-
termined as prescribed in the section titled,
“Specifications for U.S. grades”.

NO change .........cccvviieiiiic

NO change .......c.ccocviiieiiiiic

NO ChaNQe ......ceeiiiiiiiiie e

(a) U.S. grade A. U.S. grade A Swiss cheese
shall conform to the following requirements
(See Tables |, I, IV, and V of these stand-
ards).

(1) Eyes and texture. The cheese shall be
properly set and shall possess well-devel-
oped round or slightly oval-shaped eyes
which are relatively uniform in size and in
distribution.

NO ChaNQe ......ceeiiiiiiiiie e

N/A.

N/A.

N/A.
N/A.

N/A.

N/A.

N/A.

N/A.

N/A.

N/A.

N/A.

When U.S. grade standards were removed
from the Code of Federal Regulations, it
was no longer appropriate to reference par-
ticular sections of the Code. We propose to
modify this sentence accordingly.

When U.S. grade standards were removed
from the Code of Federal Regulations, it
was no longer appropriate to reference par-
ticular sections of the Code. We propose to
modify this sentence accordingly.

N/A.

N/A.

N/A.

When U.S. grade standards were removed
from the Code of Federal Regulations, it
was no longer appropriate to reference par-
ticular sections of the Code. We propose to
modify this sentence accordingly.

We propose to reword this description to in-
clude a provision for uniformity of eye size.

N/A.
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The majority of the eyes shall be %16 to %16
inch in diameter.

The cheese shall have at least two but not
more than eight eyes to a trier plug.

(2) Color. Shall be natural, attractive and uni-
form.

(b) U.S. grade B. U.S. grade B Swiss cheese
shall conform to the following requirements
(See Tables I, II, IV, and V of §58.2574).

(1) Eyes and texture. The cheese shall possess
well-developed round or slightly oval-shaped
eyes. A full plug drawn from the cheese shall
be free from splits, and not appear gassy or
large eyed; and may be moderately overset
and have a limited amount of checks and
picks.

The majority of the eyes shall be in the range
of ¥2 to *¥416 inch in diameter.

The cheese shall have at least one but not
more than ten eyes to a trier plug.

(2) Color. The cheese may possess, to a slight
degree, a bleached surface.

(c) U.S. grade C. U.S. grade C Swiss cheese
shall conform to the following requirements
(See Tables I, II, IV, and V of §58.2574).

(1) Eyes and texture. A full plug drawn from the
cheese may be overset, shell or dead eyed;
have splits, checks, picks, and gassy; and
may be large eyed to a slight degree. The
cheese is not totally blind or totally gassy.

(2) Color. The cheese may possess the fol-
lowing color characteristics to a slight degree:
acid cut, colored spots, dull or faded, mottled
and pink ring; and, to a definite degree, a
bleached surface.

The majority of the eyes shall be ¥s to 1%
inch in diameter.

NO €Change .........ccocviiiiiiii e

(2) Color. Shall be natural, attractive and uni-
form. The cheese shall be white to light yel-
low in color.

(b) U.S. grade B. U.S. grade B Swiss cheese
shall conform to the following requirements
(See Tables I, Il, IV, and V of these stand-
ards).

No change

The majority of the eyes shall be in the range
of ¥s to %16 inch in diameter.

NO €Change .........ccocviiiiiiii e

(2) Color. The cheese shall be white to light
yellow in color. The cheese may possess,
to a slight degree, a bleached surface.

(c) U.S. grade C. U.S. grade C Swiss cheese
shall conform to the following requirements
(See Tables I, Il, IV, and V of these stand-
ards).

No change

No change

We propose to increase the allowable range
of eye sizes for Grade A Swiss cheese to
include eyes of a smaller diameter.

N/A.

We propose to include additional descriptors
for color to provide greater clarity to those
utilizing these grade standards. These
descriptors are proposed to provide con-
sistent interpretation of the terms natural
and attractive.

When U.S. grade standards were removed
from the Code of Federal Regulations, it
was no longer appropriate to reference par-
ticular sections of the Code. We propose to
modify this sentence accordingly.

N/A.

We propose this change to make the existing
requirement consistent with changes pro-
posed for Grade A and Grade B under the
regular grading procedures.

N/A.

We propose to include additional descriptors
for color to provide greater clarity to those
utilizing these grade standards. These
descriptors are proposed to provide con-
sistent interpretation of the terms natural
and attractive.

When U.S. grade standards were removed
from the Code of Federal Regulations, it
was no longer appropriate to reference par-
ticular sections of the Code. We propose to
modify this sentence accordingly.

N/A.

N/A.

Authority: (7 U.S.C. 1621-1627).

Dated: July 12, 2000.
Kathleen A. Merrigan,

Administrator, Agricultural Marketing
Service.

[FR Doc. 0018074 Filed 7-19-00; 8:45 am|]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Forest Service

Newspapers Used for Publication of
Legal Notice of Appealable Decisions
for the Pacific Southwest Region;
California

AGENCY: Forest Service, USDA.
ACTION: Notice.

SUMMARY: This notice lists the
newspapers that will be used by all
Ranger Districts, Forests, and the
Regional Office of the Pacific Southwest
Region to publish legal notices of all
decisions subject to appeal under 36

CFR 215 and 217. The intended effect of
this action is to inform interested
members of the public which
newspapers will be used to publish
legal notices of decisions, thereby
allowing them to receive constructive
notice of a decision, to provide clear
evidence of a timely notice, and to
achieve consistency in administering
the appeals process.

DATES: Publication of legal notices in
the newspapers listed in the
SUPPLEMENTARY INFORMATION section of
this notice will begin with decisions
subject to appeal that are made on or
after August 1, 2000. The list of
newspapers will remain in effect until
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August 2001, when another notice will
be published in the Federal Register.
FOR FURTHER INFORMATION CONTACT: Sue
Danner, Regional Appeals Manager,
Pacific Southwest Region, 1323 Club
Drive, Vallejo, California 94592, 707—
562—-8945.

SUPPLEMENTARY INFORMATION: On
November 4, 1993, 36 CFR parts 215
and 217 were published requiring
publication of legal notice of decisions
subject to appeal. Sections 215.5 and
217.5 require notice published in the
Federal Register advising the public of
the principal newspapers to be utilized
for publishing legal notices. This
newspaper publication of notices of
decisions is in addition to direct notice
to those who have requested notice in
writing and to those known to be
interested and affected by a specific
decision.

The legal notice is to identify the
decision by title and subject matter; the
date of the decision; the name and title
of the official making the decision; and
how to obtain copies of the decision. In
addition, the notice is to state the date
the appeal period begins is the day
following publication of the notice.

In addition to the primary newspaper
listed for each unit, some Forest
Supervisors and District Rangers have
listed newspapers providing additional
notice of their decisions. The timeframe
for appeal shall be based on the date of
publication of the notice in the first
(primary) newspaper listed for each
unit.

The newspapers to be used are as
follows:

Pacific Southwest Regional Office

Regional Forester Decisions

Sacramento Bee, published daily in
Sacramento, Sacramento County,
California, for decisions affecting
National Forest System lands and for
any decision of Region-wide impact.

Angeles National Forest, California

Forest Supervisor Decisions

Los Angeles Times, published daily in
Los Angeles, Los Angeles County,
California..

District Rangers Decisions

Los Angeles Ranger District: Daily
News, published daily in Los Angeles,
Los Angeles County, California.

Newspapers providing additional
notice of Los Angeles District Ranger
decisions: Pasadena Star News,
published in Pasadena, California; and
Foothill Leader, published in Glendale,
California.

San Gabriel River Ranger District:
Inland Valley Bulletin, published daily

in Los Angeles, Los Angeles County,
California.

Newspaper providing additional
notice of San Gabriel River District
Ranger decisions: San Gabriel Valley
Tribune, published in the eastern San
Gabriel Valley, California.

Santa Clara/Mojave Rivers Ranger
District: Daily News, published daily in
Los Angeles, Los Angeles County,
California.

Newspapers providing additional
notice of Santa Clara/Mojave Rivers
District Ranger decisions: Antelope
Valley Press, published in Palmdale,
California; and Mountaineer Progress,
published in Wrightwood, California.

Cleveland National Forest, California
Forest Supervisor Decisions

San Diego Union-Tribune, published
daily in San Diego, San Diego County,
California.

District Rangers Decisions

Descanso Ranger District: San Diego
Union-Tribune, published daily in San
Diego County, California.

Palomar Ranger District: San Diego
Union-Tribune, published daily in San
Diego, San Diego County, California.

Newspaper providing additional
notice of Palomar District Ranger
decisions: Riverside Press Enterprise,
published daily in Riverside, Riverside
County, California.

Trabuco Ranger District: Riverside
Press Enterprise, published daily in

Riverside, Riverside County, California.

Newspaper providing additional
notice of Trabuco District Ranger
decisions: Orange County Register,
published daily in Santa Ana, Orange
County, California.

Eldorado National Forest, California
Forest Supervisor Decisions

Mountain Democrat published four-
times weekly in Placerville, El Dorado
County, California

District Rangers Decisions

Mountain Democrat published four-
times weekly in Placerville, E1 Dorado
County, California.

Inyo National Forest, California
Forest Supervisor Decisions

Inyo Register published three-times
weekly in Bishop, Inyo County,
California.

District Rangers Decisions

Inyo Register published three-times
weekly in Bishop, Inyo County,
California.

Klamath National Forest, California
Forest Supervisor Decisions

Siskiyou Daily News, published daily
in Yreka, Siskiyou County, California.

District Rangers Decisions

Siskiyou Daily News, published daily
in Yreka, Siskiyou County, California.

Lake Tahoe Basin Management Unit,
California and Nevada

Forest Supervisor Decisions

Tahoe Daily Tribune, published daily
(five-times weekly) in South Lake
Tahoe, El Dorado County, California.

Lassen National Forest, California
Forest Supervisor Decisions

Lassen County Times, published
weekly in Susanville, Lassen County,
California.

District Rangers Decisions

Eagle Lake Ranger District: Lassen
County Times, published weekly in
Susanville, Lassen County, California.

Almanor Ranger District: Chester
Progressive, published weekly in
Chester, Plumas County, California.

Hat Creek Ranger District:
Intermountain News, published weekly
in Burney, Shasta County, California.

Los Padres National Forest, California
Forest Supervisor Decisions

Santa Barbara News Press, published
daily in Santa Barbara, Santa Barbara
County, California.

District Rangers Decisions

Monterey Ranger District: Monterey
County Herald, published daily in
Monterey, Monterey County, California.

Santa Lucia Ranger District: Telegram
Tribune, published daily in San Luis
Obispo, San Luis Obispo County,
California.

Santa Barbara Ranger District: Santa
Barbara News Press, published daily in
Santa Barbara, Santa Barbara County,
California.

Ojai Ranger District: Ventura Star,
published daily in Ventura Ventura
County, California.

Mt. Pinos Ranger District: The
Bakersfield Californian,, published
daily in Bakersfield, Kern County,
California.

Mendocino National Forest, California
Forest Supervisor Decisions

Chico Enterprise-Record, published
daily in Chico, Butte County, California.
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District Rangers Decisions

Grindstone Ranger District: Chico
Enterprise-Record, published daily in
Chico, Butte County, California.

Upper Lake and Covel Districts:
Ukiah Daily Journal, published daily in
Ukiah, Mendocino County, California.

Modoc National Forest, California

Forest Supervisor Decisions

The Modoc County Record, published
weekly in Alturas, Modoc County,
California.

District Rangers Decisions

The Modoc County Record, published
weekly in Alturas, Modoc County,
California.

Plumas National Forest, California

Forest Supervisor Decisions

Feather River Bulletin, published
weekly in Quincy, Plumas County,
California.

Newspaper providing additional
notice for Environmental Impact
Statements: Sacramento Bee, published
daily in Sacramento, Sacramento
County, California.

District Rangers Decisions

Beckwourth Ranger District: Feather
River Bulletin, published weekly in
Quincy, Plumas County, California.

Newspaper occasionally providing
additional notice of Beckwourth District
Ranger decisions: Portola Reporter,
published in Portola, Plumas County
California.

Feather River Ranger District: Oroville
Mercury Register, published daily in
Oroville, Butte County, California.

Newspaper occasionally providing
additional notice of Feather River
District Ranger decisions: Feather River
Bulletin, published weekly in Quincy,
Plumas County, California.

Mt. Hough Ranger District: Feather
River Bulletin, published weekly in
Quincy, Plumas County, California.

Newspaper occasionally providing
additional notice of Mt. Hough District
Ranger decisions: Portola Reporter,
published in Portola, Plumas County,
California.

San Bernardino National Forest,
California

Forest Supervisor Decisions

San Bernardino Sun, published daily
in San Bernardino, San Bernardino
County, California.

District Rangers Decisions

Arrowhead Ranger District: Mountain
News, published weekly in Blue Jay,
San Bernardino County, California.

Big Bear Ranger District: Big Bear Life
and Grizzly, published weekly in Big
Bear, San Bernardino County,
California.

Cajon Ranger District: San Bernardino
Sun, published daily in San Bernardino
County, California.

San Gorgonio Ranger District:
Yucaipa News Mirror, published weekly
in Yucaipa, Riverside County,
California.

San Jacinto Ranger District: Idyllwild
Town Crier, published weekly in
Idyllwild, Riverside County, California.

Sequoia National Forest, California

Forest Supervisor Decisions

Porterville Recorder, published daily
(except Sunday) in Porterville, Tulare
County, California.

District Rangers Decisions

Porterville Recorder, published daily
(except Sunday) in Porterville, Tulare
County, California.

Shasta-Trinity National Forest,
California

Forest Supervisor Decisions

Record Searchlight, published daily
in Redding, Shasta County, California.
District Rangers Decisions

Record Searchlight, published daily
in Redding, Shasta County, California.
Sierra National Forest, California
Forest Supervisor Decisions

Fresno Bee, published daily in Fresno,
Fresno County, California.
District Rangers Decisions

Fresno Bee, published daily in Fresno,
Fresno County, California.
Six Rivers National Forest, California
Forest Supervisor Decisions

Times Standard, published daily in
Eureka, Humboldt County, California.
District Rangers Decisions

Smith River National Recreation Area:
Del Norte Triplicate, published daily in
Crescent City, Del Norte County,
California.

Orleans and Lower Trinity Districts:
The Kourier, published weekly in
Willow, Humboldt County, California.

Mad River District: Times Standard,
published daily in Eureka, Humboldt
County, California.

Stanislaus National Forest, California
Forest Supervisor Decisions

The Union Democrat, published daily
(fives-times weekly) in Sonora,
Tuolumne County, California.

District Rangers Decisions

The Union Democrat, published daily
(five-times weekly) in Sonora,
Tuolumne County, California.

Newspaper sometimes providing
additional notice of Groveland District
Ranger decisions: Mariposa Gazette,
published weekly in Mariposa,
California.

Newspaper sometimes providing
additional notice of Calaveras
Enterprise, published twice weekly in
San Andreas, California.

Tahoe National Forest, California

Forest Supervisor Decisions

The Union, published daily (except
Sunday) in Nevada City, Nevada
County, California.

District Rangers Decisions

Downieville and Sierraville Ranger
Districts: Mountain Messenger,
published weekly in Downieville, Sierra
County, California.

Newspaper providing additional
notice of Sierraville District Ranger
decisions: Sierra Booster, published
weekly in Loyalton, Sierra County,
California; and Portola Recorder,
published weekly in Portola, Plumas
County, California.

Foresthill Ranger District: Auburn
Journal, published daily in Auburn,
Placer County, California.

Nevada City Ranger District: The
Union, published daily (except Sunday)
in Nevada City, Nevada County,
California.

Truckee Ranger District: Sierra Sun,
published weekly in Truckee, Nevada
City, Nevada County, California.

Newspaper providing additional
notice of Truckee District Ranger
decisions: Tahoe World, published
weekly in Tahoe City, Placer County,
California.

Dated: July 7, 2000.
Gilbert J. Espinosa,
Deputy Regional Forester.
[FR Doc. 00-18375 Filed 7-19-00; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1108]

Grant of Authority for Subzone Status;
Premcor Refining Group Inc. (QOil
Refinery), Cook County, IL

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:
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Whereas, by an Act of Congress
approved June 18, 1934, an Act “To
provide for the establishment * * * of
foreign-trade zones in ports of entry of
the United States, to expedite and
encourage foreign commerce, and for
other purposes,” as amended (19 U.S.C.
81a—81u) (the Act), the Foreign-Trade
Zones Board (the Board) is authorized to
grant to qualified corporations the
privilege of establishing foreign-trade
zones in or adjacent to U.S. Customs
ports of entry;

Whereas, the Board’s regulations (15
CFR part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved,
and when the activity results in a
significant public benefit and is in the
public interest;

Whereas, an application from the
Illinois International Port District,
grantee of FTZ 22, for authority to
establish special-purpose subzone status
at the oil refinery complex of Premcor
Refining Group Inc. (formerly Clark
Refining & Marketing, Inc.) in Cook
County, Illinois, was filed by the Board
on February 2, 1999, and notice inviting
public comment was given in the
Federal Register (FTZ Docket 5-99, 64
FR 6877, 2/11/99; amended, 65 FR
11038, 3/1/00); and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations would be satisfied,
and that approval of the application, as
amended, would be in the public
interest if approval is subject to the
conditions listed below;

Now, therefore, the Board hereby
authorizes the establishment of a
subzone (Subzone 22L) at the oil
refinery complex of Premcor Refining
Group Inc. (formerly Clark Refining &
Marketing, Inc.) in Cook County,
Illinois, at the locations described in the
application, as amended, subject to the
FTZ Act and the Board’s regulations,
including § 400.28, and subject to the
following conditions:

1. Foreign status (19 CFR 146.41,
146.42) products consumed as fuel for
the refinery shall be subject to the
applicable duty rate.

2. Privileged foreign status (19 CFR
146.41) shall be elected on all foreign
merchandise admitted to the subzone,
except that non-privileged foreign (NPF)
status (19 CFR 146.42) may be elected
on refinery inputs covered under
HTSUS Subheadings #2709.00.1000—
#2710.00.1050, #.2710.2500 and
#2710.0.4510 which are used in the
production of:

—petrochemical feedstocks and refinery
by-products (examiners report,
Appendix “C”);

—products for export;

—and, products eligible for entry under
HTSUS #9808.00.30 and #9808.00.40
(U.S. Government purchases).

3. The authority with regard to the
NPF option is initially granted until
September 30, 2003, subject to
extension.

Signed at Washington, DC, this 11th day of
July 2000.

Troy H. Cribb,

Acting Assistant Secretary of Commerce for

Import Administration, Alternate Chairman,

Foreign-Trade Zones Board.

Attest:

Dennis Puccinelli,

Executive Secretary.

[FR Doc. 00-18414 Filed 7—19-00; 8:45 am]

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1110]

Approval of Processing Activity Within
Foreign-Trade Zone 37, Orange
County, New York; Newburgh Dye &
Printing, Inc. and Prismatic Dyeing &
Finishing, Inc. (Textile Finishing)

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—81u)
(the Act), the Foreign-Trade Zones
Board (the Board) adopts the following
Order:

Whereas, the County of Orange, New
York, grantee of FTZ 37, and the FTZ of
Orange, Ltd., have requested authority
under 15 CFR 400.32(b)(1) of the
Board’s regulations on behalf of
Newburgh Dye & Printing, Inc., and
Prismatic Dyeing & Finishing, Inc., to
process foreign textile products for the
U.S. market and export under zone
procedures, subject to restriction, within
FTZ 37 (filed 4—26—2000, FTZ Docket
15-2000);

Whereas, pursuant to 15 CFR
400.32(b)(1), the Commerce
Department’s Assistant Secretary for
Import Administration has the authority
to act for the Board in making such
decisions on new manufacturing/
processing activity under certain
circumstances, including situations
where the proposed zone benefits being
sought do not involve the election of
nonprivileged foreign status on foreign
textile products (15 CFR
400.32(b)(1)(iii)); and,

Whereas, the application seeks FTZ
authority for only the following

processes: Dyeing, printing, shrinking,
sanferizing, desizing, sponging,
bleaching, cleaning/laundering,
calendaring, hydroxilating, decatizing,
fulling, mercerizing, chintzing, moiring,
framing/beaming, stiffening, weighting,
crushing, tubing, thermofixing, anti-
microbial finishing, shower proofing,
flame retardation, and embossing; and,

Whereas, the FTZ Staff has reviewed
the proposal, taking into account the
criteria of 15 CFR 400.31, and the
Executive Secretary has recommended
approval;

Now, therefore, the Assistant
Secretary for Import Administration,
acting for the Board pursuant to 15 CFR
400.32(b)(1), concurs in the
recommendation and hereby approves
the request subject to the Act and the
Board’s regulations, including 15 CFR
400.28, and further subject to the
restrictions listed below.

1. Privileged foreign status (19 CFR
146.41) shall be elected on all foreign
status fabric admitted to FTZ 37 for the
Newburgh Dye & Printing, Inc., and
Prismatic Dyeing & Finishing, Inc.,
activity;

2. No activity under FTZ procedures
shall be permitted that would result in
a shift in HTSUS classification or a
change in textile quota classification or
country of origin; and,

3. All FTZ activity shall be subject to
Section 146.63(d) of the U.S. Customs
Service regulations (19 CFR part 146).

Signed at Washington, DG, this 11th day of
July 2000.

Troy H. Cribb,

Acting Assistant Secretary of Commerce for
Import Administration, Alternate Chairman,
Foreign-Trade Zones Board.

Attest:

Dennis Puccinelli,

Executive Secretary.

[FR Doc. 00-18415 Filed 7—19-00; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity To Request
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Opportunity to
Request Administrative Review of
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation.
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Background Act of 1930, as amended, may request,
in accordance with section 351.213
(1999) of the Department of Commerce
(the Department) Regulations, that the
Department conduct an administrative
review of that antidumping or
countervailing duty order, finding, or

suspended investigation.

Each year during the anniversary
month of the publication of an
antidumping or countervailing duty
order, finding, or suspension of
investigation, an interested party, as
defined in section 771(9) of the Tariff

Opportunity To Request a Review

Not later than the last day of July
2000, interested parties may request
administrative review of the following
orders, findings, or suspended
investigations, with anniversary dates in
July for the following periods:

Period
Antidumping Duty Proceedings:
Armenia: SOlId Urea*, A—83L—80L .......ccccueiiiiiiiiiiieaiitte ettt e ettt e e atbeeeatbe e e s teeeaaaseeeabeeeeaabseeeaabsee e aabeeeeabeeeeanbeeeeanbeeesnbeeesnneanas 7/1/99-12/31/99
Azerbaijan: Solid Urea*, A-832-801 . 7/1/99-12/31/99
Belarus: Solid Urea, A-822-801 ....... 7/1/99-6/30/00
Brazil:

Industrial NItrOCEIUIOSE, A—35L—804 .......ccoieiieiiiiie et ie et ettt ettt et et e e e be e e s abe e e e aee e e asbeeeabbeeeaasbeeeaasseeessbeeeaabeeeeantneasanes 7/1/99-6/30/00
Brazil:

SIlICON MELAI, A—351—806 .....ccciuuuriiiieeeieiitiet e e e e e sttt e e e e e e s teeeeeeesaataeeeeaesaassaeaeeeaeeeaassbeseeeaeaeasstsseeeeesassssseeaeeessntbanaaeesanns 7/1/99-6/30/00
Chile: Fresh Atlantic Salmon, A-337-803 7/1/99-6/30/00
Estonia: Solid Urea, A—447—801 ........cccceeiiiiiiniiieeeiiee e 7/1/99-6/30/00
France: Stainless Steel Sheet and Strip in Coils, A-427-814 ... 1/4/99-6/30/00
Georgia: Solid Urea*, A—833—801 ........cccceiiuieeiiiiieiiieeesieee s 7/1/99-12/31/99
Germany: Industrial Nitrocellulose, A—428—-803 7/1/99-6/30/00

Stainless Steel Sheet and Strip IN COilS, A—428—825 ........oo ittt e e sab e e e snre e e sabeeeeaaeeas 1/4/99-6/30/00
Iran: IN-Shell Pistachio NULS, A—B507—502 .........cctiiiiiiiiiit ettt ettt et r b ettt e ea bttt e s be e e nbe e sabeenbe e e b e e nbeeennes 7/1/99-6/30/00
Italy: Pasta, A—475-818 7/1/99-6/30/00

Stainless Steel Sheet and Strip IN COilS, A—4T75-824 ......cc.uuiiiiiee et et e st e a e st e e stre e e saeeeastaesesteeesasteeeannneeeas 1/4/99-6/30/00
Japan:

Cast Iron Pipe FittiNgS, A—588—605 ........c.ceiiiuieiitieeiiitteaitereesteeessteeesssaeeeastteaaseaeeassseeesaseeeessseeeassseeeaseseeasseessssseeesnsseees 7/1/99-6/30/00

Clad StEel PIAte, A—588—838 .......ccciiiitiiitiiiiieiti ettt h et a e he e bt bt bt et bt eh e e b e e R et e b ettt e e e naeeere e 7/1/99-6/30/00

Japan: Professional Electric Cutting TOOIS*, A—588—823 ........ccccieiiiiieeiiiteeiiie e ereee s see e st e e s tee e e st e e snnteeessnaeeesnnaeeennees 7/1/99-12/31/99

Japan: E L Flat Panel DiSplays, A—588—817 .........cccceiiuteiiiiieeiiiieeeiiteteaseeeessteeeesteeesseeeessseeeaasseesaasseessnsteessssseesssseeessssees 7/1/99-6/30/00

Japan: High Power Microwave AMPIIfiers*, A—588—005 ..........ccciieiiiiieiiieieeeiiieesieeesseeeessaeeesieeessteessnsteeesssaeeessseeesnsenes 7/1/99-12/31/99

Japan: Industrial NitroCEllUIOSE, A—B88—812 .........cccuieiiiireiiiieeeiee e st e e st e e st e e eteeeesteeeasseeeesteeeeasteeeansteeesssaeeesssneeensnees 7/1/99-6/30/00

Japan: Stainless Steel Sheet and Strip iN COils, A—588—845 ..........cccceiiiuiieeiiieeiiiee s rte e e e e e e e saaeeearaaeeenraes 1/4/99-6/30/00

Japan: Synthetic MethioniNe*, A—B588—04L ..........cccocieiiiieeiiiieeeiiee e seee e s e e e seeeesteeessteeeassaeeeasbeeeaasteeeansteeesssseeeasseeeenseees 7/1/99-12/31/99
Kazakhstan: Solid Urea*, A—834—-801 .................. 7/1/99-12/31/99
Kyrgyzstan: Solid Urea*, A—835-801 ... 7/1/99-12/31/99
Latvia: Solid Urea*, A—449-801 ........ 7/1/99-12/31/99
Lithuania: Solid Urea, A—451—801 .........cceeveeiieeriiiiiene e 7/1/99-6/30/00
Mexico: Stainless Steel Sheet and Strip in Coils, A—201-822 ... . 1/4/99-6/30/00
MOIdOVA: SONA UrEa*, A—8AL—80L .......ceeiiuieiteiiiiieitiiett ettt st ettt ettt et et bt e ea et et e e eh bt e b e e she e e bt e ea bt e ke e e sb e e nbeeeabeenbeeebeenbeeennes 711/99-12/31/99
Republic of Korea:

Industrial NitroCElUIOSE, A—580—805 ........cciutiuiiritieitieaitee ittt ettt sa ettt e et bt e she e be e e bt e bt e eab e e sbeenateenbreebeenbneennes 7/1/99-6/30/00

Stainless Steel Sheet and Strip in Coils, A-580-834 ... . 1/4/99-6/30/00
ROMANIA: SOlA UFa, A—A85—B0L ......cccuiiitieitiiiiieitte ettt ettt ettt b et e bt e sa et e bt e eh bt e eh e e e he e e bt e ea bt e ke e e ab e e nbe e aabeeaseeenbeesaeeennes 7/1/99-6/30/00
Russia:

Ferrovanadium and Nitrided Vanadium, A—821—807 .........cuiutiruriitieiie ettt ettt et e bt sie e b e sseeannes 7/1/99-6/30/00

Solid Urea, A—821—-801 .......cccvvveeeeeiiiiiiieeeeeeiiieee e 7/1/99-6/30/00
Tajikistan: Solid Urea, A—842—801 ........ccccccevvveeiiireeiiieeniieee s 7/1/99-6/30/00
Taiwan: Stainless Steel Sheet and Strip in Coils, A-583-831 ... 1/4/99-6/30/00
Thailand:

Butt-Weld Pipe FittingS, A—549—807 .......cciiiiiiiiiiieiitie ettt ettt ettt e e e be e e s abe e e e aeeeaasbeeeabbeeeaasbeeeaabseeaasbeeeaabeeeeabeeasanes 7/1/99-6/30/00

Canned Pineapple, A-549-813 ....... 7/1/99-6/30/00

Furfuryl Alcohol**, A-549-812 ... 7/1/99-6/30/00
The People’s Republic of China: Butt-Weld Pipe Fittings, A-570-814 7/1/99-6/30/00

Industrial NIitroCEIUIOSE, A—S5T70—802 ........coiuiiiiiiiiie it ie ettt ettt et e e e be e e e abe e e s heeeeasbee e e bbeeesasbeeeaasseeeasbeeeaabeeeeanbneeaanes 7/1/99-6/30/00

Persulfates, A-570-847 .......cccccueene. 7/1/99-6/30/00

Sebacic Acid, A-570-825 7/1/99-6/30/00
The United Kingdom: Industrial Nitrocellulose, A—412—-803 .. 7/1/99-6/30/00
Turkmenistan: Solid Urea, A—843-801 .........cccceviivereniinennnns 7/1/99-6/30/00
Turkey: Pasta, A—489-805 ................... 7/1/99-6/30/00
Ukraine: Solid Urea, A—823-801 . . 7/1/99-6/30/00
Uzbekistan: Solid UrEa, A—844—80L .........cccocuiiiiiiiieitente ettt ettt ettt e e s ettt e s bt e e b e e s be e be e ea bt ekt e e bt e nbe e et e e nae e e b e e saeeennes 7/1/99-6/30/00

Countervailing Duty Proceedings:
Brazil: Certain Hot-Rolled Carbon Steel Flat Products, C—351—829 ..........ccccciiiiiiiiiiiiiiicieneere e s 1/1/99-12/31/99
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Period

European Economic Community: Sugar, C—408—-046

Italy: Pasta, C-475-819

TUIKEY: PASTA, C—A89—806 .....cccuiieiiuiiieaiiertaaitieeeateeeastereestateassteeeaasteeeasteaesssteeassseeeansaeeeansseeeanseeesasseeeassseeeanseeeannseessnnseeesnnneenns
Suspension Agreements:

Brazil:

Hot-Rolled Flat-Rolled Carbon-Quality Steel Products, C-351-829
Hot-Rolled Flat-Rolled Carbon-Quality Steel Products, A—351-828
Russia: Hot-Rolled Flat-Rolled Carbon-Quality Steel Products, A-821-809

1/1/99-12/31/99
1/1/99-12/31/99
1/1/99-12/31/99

1/1/99-12/31/99
1/1/99-12/31/99
1/1/99-12/31/99

*Order revoked effective 01/01/2000 as a result of sunset review.
**This order is currently undergoing a “sunset” review pursuant to section 751(c) of the Act. If, subsequent to publication of this opportunity
notice, the order should be revoked pursuant to “sunset,” any review (if requested) or automatic liquidation instruction (if no review is requested)
will only cover through the last day prior to the effective date of revocation.

In accordance with section 351.213(b)
of the regulations, an interested party as
defined by section 771(9) of the Act may
request in writing that the Secretary
conduct an administrative review. For
both antidumping and countervailing
duty reviews, the interested party must
specify the individual producers or
exporters covered by an antidumping
finding or an antidumping or
countervailing duty order or suspension
agreement for which it is requesting a
review, and the requesting party must
state why it desires the Secretary to
review those particular producers or
exporters. If the interested party intends
for the Secretary to review sales of
merchandise by an exporter (or a
producer if that producer also exports
merchandise from other suppliers)
which were produced in more than one
country of origin and each country of
origin is subject to a separate order, then
the interested party must state
specifically, on an order-by-order basis,
which exporter(s) the request is
intended to cover.

Seven copies of the request should be
submitted to the Assistant Secretary for
Import Administration, International
Trade Administration, Room 1870, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW,
Washington, DC 20230. The Department
also asks parties to serve a copy of their
requests to the Office of Antidumping/
Countervailing Enforcement, Attention:
Sheila Forbes, in room 3065 of the main
Commerce Building. Further, in
accordance with section 351.303(£)(1)(i)
of the regulations, a copy of each
request must be served on every party
on the Department’s service list.

The Department will publish in the
Federal Register a notice of “Initiation
of Administrative Review of
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation” for requests received by
the last day of July 2000. If the
Department does not receive, by the last
day of July 2000, a request for review of
entries covered by an order, finding, or

suspended investigation listed in this
notice and for the period identified
above, the Department will instruct the
Customs Service to assess antidumping
or countervailing duties on those entries
at a rate equal to the cash deposit of (or
bond for) estimated antidumping or
countervailing duties required on those
entries at the time of entry, or
withdrawal from warehouse, for
consumption and to continue to collect
the cash deposit previously ordered.
This notice is not required by statute
but is published as a service to the
international trading community.

Dated: July 14, 2000.
Holly A. Kuga,

Acting Deputy Assistant Secretary, Group II,
for Import Administration.

[FR Doc. 00-18416 Filed 7-19-00; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-819, A-557-810, A-570-859]

Notice of Postponement of Preliminary
Antidumping Duty Determinations:
Steel Wire Rope From India, Malaysia,
and the People’s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: July 20, 2000.

FOR FURTHER INFORMATION CONTACT:
James Kemp, Office V, AD/CVD
Enforcement, Group II, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW, Washington, DC 20230;
telephone (202) 482-1276.

Postponement of Preliminary
Determinations

The Department of Commerce (the
Department) is postponing the
preliminary determinations in the
antidumping duty investigations of steel

wire rope from India, Malaysia, and the
People’s Republic of China (PRC).

On March 17, 2000, the Department
initiated antidumping investigation of
steel wire rope from India, Malaysia, the
PRC, and Thailand.? See Initiation of
Antidumping Duty Investigations: Steel
Wire Rope from India, Malaysia, the
People’s Republic of China, and
Thailand, 65 FR 16173 (March 27,
2000). The notice stated that the
Department would issue its prelimiary
determinations no later than 140 days
after the date of initiation (i.e., August
4, 2000).

On July 7, 2000, pursuant to section
733(c)(1)(A) of the Tariff Act of 1930, as
amended, the Committee of Domestic
Steel Wire Rope and Specialty Cable
Manufacturers (the petitioners)
requested that the Department postpone
the issuance of the preliminary
determinations in these investigations.
The petitioners’ request for
postponement was timely, and the
Department finds no compelling reason
to 